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Court of Appeals of the District of Columbia 


No. 5842. 


The Northwestern Mutual Life Insurance Company, 

a Corporation, Appellant, 

vs. 

Eugene C. Gott. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 75215. i 

Eugene C. Gott, Plaintiff, j 

vs. 

The Northwestern Mutual Life Insurance Company, 

j ' 

a Corporation, Defendant. 

United States of America, 

District of Columbia , 

He it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, tl^e following 
papers were filed, and proceedings had in the above-entitled 
cause, to wit: 

| 

1 Declaration. 

Filed Apr. 9, 1928. j 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 75215. 

Eugene C. Gott, Plaintiff, 
vs. 

The North western Mutual Life Insurances Company, 

a Corporation, Defendant. 

The plaintiff sues the defendant, The Northwestern Mu¬ 
tual Life Insurance Company, a corporation, for that, here- 
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tofore, to wit, on the 9th day of February, A. D. 1927, tlie 
said defendant by its policy of insurance then and there 
made by it and duly executed by its proper officers in con¬ 
sideration of the payment of $1,598.00 on or before the 9th 
dav of January in everv vear during the lifetime of Sidney 
West, of Washington, District of Columbia, in said policy 
called the insured, and immediately upon the receipt of said 
policy and due proof of the death of the said insured, prom¬ 
ised to pay at its home office the sum of $25,000.00, less any 
unpaid premium or premiums to the end of the current 
policy year and any other indebtedness on account of the 
said policy, to the executors, administrators or assigns of 
the said Sidney West, with reservations to the insured of 
the right of revocation and change of beneficiary; and the 
plaintiff further avers that the said policy of insurance so 
issued as aforesaid, bore the following endorsement made 
thereon by the defendant: 

2 “Short i Term Insurance.—This policy is dated 

Feb. 9th, 1927, but the period from that date to Jan. 
9th, 1928, is covered only by term insurance as requested 
by the insured. The date of issue, however, shall be con¬ 
sidered Jan. 9th, 1928 as to all provisions of the policy ex¬ 
cept those relating to aviation, suicides and incontestability 
which are effective from the date of the policy. The re¬ 
ceipt of $565.75 for 11 months term insurance as aforesaid 
is hereby acknowledged.” 

And plaintiff further avers and says that after the issu¬ 
ance of the said policy as aforesaid, with the consent of 
the said Northwestern Mutual Life Insurance Company, 
and at the request of the said Sidney West, the plaintiff* was 
named beneficiary in said policy by a certain writing en¬ 
dorsed thereon by the proper officers of the said defendant, 
which said writing is in the words and figures following; 

“Milwaukee, Wis., Feb. 25th, 1927.—By request of the 
insured, Kugene l 1 . (lott, associate in business, his execu¬ 
tors, administrators, or assigns, is hereby named bene¬ 
ficiary in this policy. The insured having waived the right 
to change the beneficiary, such privilege is revoked.” 

And the plaintiff avers that on, to wit, the 9th day of 
August, A. I). 1927, whilst the said policy of insurance was 
in full force and effect the said Sidney West departed his 
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life in the District of Columbia, and that plaintiff as the 
beneficiary under said policy, on or about th^ 16th day of 
August, 1927, gave due proof of the death of th|e said Sidney 
West, and tendered delivery of the said Policy therewith 
to the defendant, and demanded the payment of the said 
sum of $25,000.00 due and payable thereundejr and hv the 
terms thereof to the plaintiff, and did in all inspects fully 
and completely comply with the provisions and stipulations 
contained in the said policy of insurance. 

That there became due and payable by the defend- 
3 ant to plaintiff under the said policy of!insurance by 
reason of the death of the said Sidney West as afore- 
said the sum of $25,000.00, yet the said defendant, although 
often thereto requested, has failed, neglected! and refused 
to keep its promise and agreement made by it y\ and by the 
said policy of insurance, and to pay to plaintiffjthe said sum 
of $25,000.00 and does still refuse, fail and nyglect to pay 
to the plaintiff the said sum. j 

Wherefore plaintiff claims to recover from! the defend¬ 
ant in this action the sum of Twenty-five Thousand Dollars 
($25,000.00), with interest thereon from the sixteenth day 
of August, 1927, besides the costs of this suit. 

TOBR1NER & GRAHAM, 

Bv LEON TOBRINER, ! 

Attorneys for the j Plaintiff. 

i 

Plea. i 


Filed Apr. 30, 1928. 

i 

# * * * * # j * 

i 

I. Now conies the defendant, and, for plea to the declara¬ 
tion filed herein, says that it is not indebted tol plaintiff in 
the manner and form as alleged in said declaration, and 
that it is not indebted to the plaintiff in the sum of $25,- 
000.00, as therein alleged, but only in the amounjt of, to-wit: 
$563.75. The defendant admits that it did, at t)ic time and 
in the manner and amount alleged in the declaration, issue 
its policy of insurance No. 1,967,732 onj the life of 
4 Sidney West of Washington, D. C., aijid that the 
said policy of insurance bore thereon the endorse¬ 
ment set forth in the declaration; that the plaintiff did give 
to the defendant due proof of the death of the (said Sidney 
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West iii the manner alleged in the declaration and tendered 
delivery of said policy therewith to the defendant and de¬ 
manded the payment of the sum of $25,000.00; and the de¬ 
fendant then and there refused said payment to plaintiff. 

Defendant says that prior to the making of the policy re¬ 
ferred to in the declaration, and as an inducement thereto, 
said Sidney West made to said defendant, his application 
for insurance in writing, a copy of which application was ap¬ 
pended to said policy and a photostat copy of Part II of 
which is annexed to this plea and made a part hereof. 

Defendant further says that the statements in said ap¬ 
plication were false in this, that said Sidney West had suf¬ 
fered at divers times preceding the making of said appli¬ 
cation from heart disease, disease of the nervous system and 
other serious ailments, which facts were then and there 

known to said Sidnev West. 

* 

II. And for a further plea the defndant says that the 
said Sidney West made other false representations in the 
written application made by him as an inducement to issue 
the policy which is the cause of action in this case, which 
representations were known to the said Sidney West to be 
false and were matters material to the risk assumed by the 
defendant in issuing said policy; that defendant relied upon 
the statements in said application for insurance and was 
induced thereby to issue said policy; by reason 
5 whereof defendant says said policy became and was 
null and void. 

The defendant says further that a tender to the plaintiff 
of the premiums! paid on said policy of insurance, to-wit: 
$563.75, has been made to said plaintiff and that the defend¬ 
ant has expressed its willingness and is still willing to re¬ 
turn the said premiums to the plaintiff in settlement of his 
claim. 

And the said defendant is readv to verifv. 

' PAUL F. MYERS, 
Attorney for Defendant. 


Affidavit of Defense. 


State of Wisconsin, 

County of Milwaukee , ss: 

Dr. George A. Harlow, being first duly sworn, upon 
oath deposes and says that he is Assistant Medical Director 
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and an officer of the Northwestern Mutual! Life Insurance 
Company of Milwaukee, Wisconsin, and Inis knowledge of 
the matters and things herein set forth; thalt heretofore, on 
or about the seventh day of February, 1927, Sidney West, 
late of Washington, I). C., made application to the defend¬ 
ant company or its agents, for a policy of ordinary life in¬ 
surance in the sum of $25,000.00, and at the time of said 
application the said Sidney West was askediby the Medical 
Examiner for the defendant company certahi questions per¬ 
taining to his physical condition at the tiinci of said appli¬ 
cation and previous thereto. Affiant says tjhat one of the 
questions propounded by the Medicaf Examiner to 
6 the said Sidney West (to-wit, QuestioniNo. 10 on Part 
II of written application for insurance) was as fol¬ 
lows : j 

“(live below all illnesses, diseases or accidents you have 

had during the past 5 years, with the names of physicians 

or attendants. If none, so state.” I 

1 ! 

j 

and that the answer of the said Sidney West| to this ques¬ 
tion was “None/’ j 

Affiant further says that Question No. 11 (bj) in said Part 
Ii of application propounded by the Medical! Examiner to 
the said Sidnev West was as follows: 1 

* i 

I 

“When were you last confined to the house by illness? 
For what duration and nature? ' 


and that the answer of the said Sidney West to this question 
was: “1918. Hemorrhoids. Good recovery.” 

Affiant further says that Question 12 (b) of Part II of 
said application, also propounded by the Medical Examiner 
to said Sidney West, was as follows: j 

“Have you ever had since childhood * * j* any dis¬ 
ease of the nervous system? j 

I 

and that the answer of said Sidney West to such question 
was 1 ikewise “ No. ” I 

Affiant avers that the aforementioned answers to the said 
questions were false to the knowledge of said Sidney West 
and materially affected the risk assumed by the I Northwest¬ 
ern Mutual Life Insurance Company in issuing 1 , a policy of 
insurance to the said Sidney West. | 
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The affiant is informed and therefore savs that in the 
summer of 1925 the said Sidney West was sent by his per¬ 
sonal physician, Dr. Harry Kaufman of Washington, D. C., 
to Dr. Leslie B. I [oilman at Baltimore, Maryland, and that 
the said Sidney West was under the care of the said 
7 Dr. Hohman from on or about June 19th until on 
or about September 1st, 1925, and that the said Sid¬ 
ney West was by the said Dr. Hohman put to bed in a nurs¬ 
ing home for two and one-half weeks and thereafter sent 
to Buena Vista, a resort in the Pennsylvania mountains for 
further convalescence. 

Affiant is further informed and therefore says that prior 

to February 7th, 1927, the said Sidney West was suffering 

from an organic nervous disease known to him, and that 

one of the reasons whv Dr. Kaufman sent the said Sidnev 

• * 

West to the well-known neurologist, Dr. llohman, who was 

connected with Johns Hopkins University, Baltimore, 

Maryland, was because of such nervous disease. Affiant is 

further informed and, therefore, savs that the said Sidnev 

• • 

West died on or about August 9th, 1927, of myocarditis, or 
disease of the heart, and upon information and belief affiant 
avers that said Sidney West was afflicted with said heart 
trouble prior to February 7th, 1927, and that the existence 
of his heart trouble was known to said Sidney West on and 
prior to February 7th, 1927. 

Affiant accordingly says that the contract of insurance 
issued to the said Sidney West as a result of the afore¬ 
mentioned application for said policy was obtained by the 
insured through serious and material misrepresentations 
of fact concerning the insured's physical condition at and 
previous to the time of said application for insurance: that 
because of said false representations of fact, material to 
the risk contained in said application, the affiant avers that 
the said policy of insurance issued as a result of such ap¬ 
plication was null and void. 

8 Affiant further says that he, and is informed that 
the other agents, employees and officers of defendant, 
did not know that the insured, at the time of making said 
application, was then and had been for some time prior 
thereto suffering with nervous ailments, but believed that 
the statements and answers made by him were complete 
and true, and that had the said affiant and other agents and 
officers of defendant known that the insured was not in 
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sound health and had been suffering with and treated for 
heart disease and nervous diseases, the defendant would 
never have signed and issued said policv of insurance. 

GEORGE A. HARLOW, M. D. 

I 

Subscribed and sworn to before me this!28th day of 
April, 1928. i 

[ notarial SEAL.] HERBERT N. LAjFLIN, 

Notary Public . 

Notary Public, Milwaukee County, Wisconsin. 

My commission expires July 13, 1930. 

I 

Joinder in Issue on Defendant’s First j Plea. 

Filed May 14, 1928. j 

* # # * # * j * 

j 

The plaintiff joins issue upon the defendant’s first plea. 

TOBRINER & GRAHAM, 
By LEON TOBRINER, 

Attorneys fof Plaintiff. 

i 

. 

!) Amended Plea. 

Filed Mav 31, 1928. 

* * * # * # * 

Now comes the above named defendant, by its attorney, 
and bv leave of court first had and obtained] amends its 
second plea to the declaration herein, so asj to read as 
follows: 

II. And for a further plea, the defendant avers that the 
said Sidney West, in his lifetime, on, to-wit: the 28th day 
of January, 1927, during an examination of him by a rep¬ 
resentative of the defendant for insurance upon his life in 
the defendant company, in response to certain questions 
propounded to him by the said representative of the de¬ 
fendant, made certain answers, statements or! representa¬ 
tions which were recorded in writing and signed by the said 
Sidney West; that the said recorded questions ajnd answers, 
statements or representations were thereafter^ on to-wit: 
the 28th day of January, 1927, incorporated intjo and made 
a part of the application of the said Sidney West for the 
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issuance to him by the defendant of a $20,000 five-year 
convertible term policy of insurance; that thereafter, the 
defendant, acting upon said application, did issue a $20,000 
five-year convertible term policy on the life of the said 
Sidney West, and in which the wife of the said Sidney 
West, Florence H. West, was named as the beneficiary; 
that thereafter, on to-wit: the 7th day of February, 1927, 
the said Sidney West made application to the defendant for 
a $25,000 ordinary life with short term for 11 months policy 
of insurance; that there was incorporated in the said ap¬ 
plication for the last named policy of insurance, which is 
the policy of insurance sued on in this case, the ques- 
10 tions and answers, statements or representations 
first above mentioned hereinafter more specifically 
set forth; that there was also included in the application 
for the policy of insurance sued on herein a document or 
instrument in writing signed by the said Sidney West in 
words and figures as follows: 


“In all cases where this document is required, a true copy 
thereof must be attached to the policy when delivered in the 
same manner as the photograph of the original application. 

(GOO.) 

(Revised June 1, 1910.) 

254. 


Personal Certificate to the Northwestern Mutual Life 
Insurance Company of Milwaukee , TF/scows/m. 

(’opy sent with Policy. 

Washington, D. C., Feb. 7, 1927. 

I herebv certify that no negotiation for other insurance is 
now pending or contemplated, and that no insurance has 
been issued upon my life, nor have I applied to any ('ompany 
or Society for insurance, since last examined for insurance 
in this company; that 1 have not been sick, nor sustained 
any bodily injury, nor consulted or been prescribed for by 
any physician or other person, since I was last examined 
for insurance in this Company, and that I am in good health 
at this time, except as follows: 
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I 

(State fully all exceptions.) No Exceptions. 

I understand and agree that no liability jon account of 
this Certificate exists on the part of the Company until said 
Company, at its Home Office, approves the shme. 

SIDNEY WEST.” 

Approved Feb. 9, 1927. | 

JWF. EGH. i 

I 

I 

The defendant avers that the above mentioned answers, 

I 7 

statements or representations by the said Sidney 
11 West, together with the above described ‘ 4 personal 
certificate” dated Februarv 7, 1927, were included 
in his application for the purpose of inducing (the defendant 
to execute and deliver the said policy of insurance, and 
which said application for the said policy of insurance sued 
on was incorporated into, became and was made a part 
of the said policy of insurance by the terms thereof; that 
the said application for the policy of insurance sued on 
in this case contained the following question which was 
answered bv the said Sidnev West, as shown below: 


‘‘Give below all illnesses, diseases or accidents you have 
had during the past 5 years, with names of physicians or 
attendants. If none, so state.” • j 

To that question the said Sidney West answered, “None.” 

The defendant avers that the said answer oir representa¬ 
tion was not true in that within five years priojr to the time 
that he made said answers, statements or representations 
on, to ^ it. the ^^th da^ of flanuai ^ j 19 27, as vjell as within 
five years prior to the time that he incorporated the above 
mentioned answers, statements or representations into his 
application for the policy sued on in this casp, on, to-wit: 
the 7th day of February, 1927, he had, during to-wit: the 
summer of 1925, a nervous disorder and was! sent bv his 

m/ 

family physician to a nerve specialist or physiqian at Balti¬ 
more, Maryland, who in turn had caused the j said Sidney 
West to be put to bed and kept there for to-wit: two and 
one-half weeks in a nursing home in or near, the city of 
Baltimore, Maryland; that the said Sidney jVest was a 
patient of the said nerve specialist or physician for to-wit: 


2—5842a 
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i 

i 
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three months during the summer of 19*25; that from 
12 the nursing home in or near Baltimore the said Sid¬ 
ney West was sent to Buena Vista, Pennsylvania, 
for further convalescence. 

The defendant avers that the said application for the 
policy of insurance sued on in this case contained the follow¬ 
ing question which was answered by the said Sidney West, 
as shown below: 


“Do you contemplate, for any reason, either a temporary 
or permanent change of residence, or a trip beyond the 
limits of the mainland of the U. S. A.? If so, when, where 
and for what purpose?” 


To the foregoing question the said Sidney West an¬ 
swered : 

“None, except pleasure trip to Europe in about G weeks.” 


The defendant avers that the said answer or representa¬ 
tion was untrue or incomplete, not only on, to-wit: the 28th 
day of January, 1927, but also on, to-wit: the 7th day of 
February, 1927, when the said Sidney West incorporated 
the same in his application for the policy of insurance sued 
on in this case, in that a reason for the said trip was to 
improve the bad state of the health of the said Sidney 
West, and said untrue or incomplete answer or representa¬ 
tion was knowingly made and incorporated in the applica¬ 
tion for the policy of insurance sued on in this case by the 
said Sidney West for the purpose of concealing, and the 
said Sidnev West did thus conceal from the defendant the 
fact that at the time of making the said answer or repre¬ 
sentation, as well as at the time when he incorporated the 
same in his application for the policy of insurance sued on 
in this case, he was not in good health. 

33 The defendant avers that the said application for 
the policy of insurance sued on in this case contained 
the following question which was answered by the said Sid¬ 
nev West, as shown below: 

“Are you now in good health? If not, give particulars.” 

To that question the said Sidney West answered, “Yes.” 

The defendant avers that the said answer or representa¬ 
tion was not true on, to-wit: the 28th day of January, 1927, 
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and not true on, to-wit: the 7th day of February, 1927, 
when the said Sidney West incorporated the same in his 
application for the policy of insurance sued op in this case, 
in that the said Sidney West was not in good health at 
either of said times. 

The defendant avers that the said application for the 
policy of insurance sued on in this case contained the fol¬ 
lowing question which was answered by the. said Sidney 
West, as shown below: j 

“When were you last confined to the housle by illness? 
For what? Duration and nature?” 

j 

To that question the said Sidney West answered: “1918. 
Hemorrhoids. Good recovery.’’ 

The defendant avers that the said answer o|- representa¬ 
tion was not true on, to-wit: the 28th day of January, 1927; 
that it was not true on, to-wit: the 7th day Of February, 
1927, when the said Sidney West incorporated the same in 
his application for the policy of insurance sued on in this 
case, in that the said Sidney West, prio^ to the time 
14 that he made the said answer or representation and 
incorporated the same in his said application for the 
policy of insurance sued on in this case, ancjl subsequent 
to the year 1918, had been confined to a nursing home at 
or near Baltimore, Maryland, to-wit: during|the summer 
of 1925, while he was suffering from a nervouk disorder. 

The defendant avers that the said application for the 
policy of insurance sued on in this case contained the fol¬ 
lowing question: 

“Have you had since childhood any of the fallowing dis¬ 
eases or symptoms? Give below full particulars, includ¬ 
ing number of attacks, date, duration and resiilt of each;” 

| 

and then said application for the policy of insurance sued 
on in this case specifically mentions “dizzy spells, uncon¬ 
sciousness, fits, epilepsy, apoplexy, paralvsisj mental de¬ 
rangement, or disease of the brain or nervous system.” 
And tlie said Sidney West, in answering shid question, 
represented that he had not had any of said diseases or 
symptoms. 

The defendant avers that the said answer Or represen¬ 
tation was not true on, to-wit: the 28th day jof January, 

7 ! 


I 

I 
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1927; that it was not true on, to-wit: the 7th day of Feb¬ 
ruary, 1927, in that the said Sidney West had had a ner¬ 
vous disorder or svmptoms thereof during the vear, to- 
wit: 1925. 

The defendant avers that the last above quoted question 
contained in said application for the policy of insurance 
sued on in this case as aforesaid, after referring to the 
last, mentioned diseases or symptoms, then specifically 
mentioned the following diseases or symptoms thereof: 

15 1i High blood pressure, disease of heart or blood 

vessels, enlarged veins, anemia or other disease of 
the blood.’’ 


In answering the said question with reference to the last 
mentioned diseases, the said Sidney West represented that 
he had not had any of the last mentioned diseases or symp¬ 
toms thereof. 

Defendant avers that the said answer or representation 
was not true either on, to-wit: the 28th dav of Januarv, 
1927, or on, to-wit: the 7th day of February, 1927, when 
the said Sidney West incorporated the same in his appli¬ 
cation for the policy of insurance sued on in this case, in 
that ou both of said dates he was afflicted with or had had 
the symptoms of, a disease of the heart known as “myo¬ 
carditis,” or some other name. 

The defendant avers that the said application for the 
policy of insurance sued on in this case contained the docu¬ 
ment or written instrument or “personal certificate” above 
referred to in which said certificate the said Sidnev West 
represented that he was in good health on, to-wit: the 7th 
dav of Februarv, 1927. 


Defendant avers that the said answer or representation 
was not true either on the 7th dav of Februarv, 1927 or 
on the 9th day of February, 1927, when the policy of in¬ 
surance sued on in this case was executed and issued bv 

• 

the defendant: that the said Sidnev West was not in good 
health at either of said times. 

And the defendant further avers that the above men¬ 
tioned untrue or incomplete answers or untrue rep- 
lb resentations were material to the risk and were made 
or incorporated by the said Sidney West in his appli¬ 
cation for the policy of insurance sued on in this case for 
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the purpose of deceiving and inducing, and did deceive and 
did induce, the defendant to sign and deliver the said policy 
of insurance sued on. ! 

Wherefore the defendant avers that, the jsaid policy of 
insurance became, was and is void, and thatj the defendant 
is not indebted to the plaintiff or to any one <Jse on account 
of said policy of insurance sued on in this <?ase, except in 
the sum of $583.75, the amount of the premiums paid 
therefor. : 

PAUL F. MYERS, 

I 7 

Attorney for Defendant. 

i 

i 

Demurrer to Defendant's Amended Second Plea. 

i 

Filed Dec. 3, 1928. 

j 

* * # * * # i * 

i 

| 

The plaintiff says that the defendant’s amended second 
plea is bad in substance. 

TOBRINER & GRAHAM, 
By LEON TOBRINER, 

Attorneys for th\e Plaintiff. 

j 

Among the points of law to be argued upop the hearing 
of the foregoing demurrer are: 

1. That it does not appear in and by the sjiid plea that 
the answers, statements or representations alleged in said 
plea to have been recorded in writing and signed by the 
said Sidney West the 28th day of January, j927, and in¬ 
corporated into and made a part of the application 

17 of the said West for the issuance to him by the de¬ 
fendant of tlie $20,000.00 policy of insurance therein 
referred to, were incorporated into the application made 
February 7, 1927, by the said West to the defendant, for 
the $25,000.00 life insurance policy sued on herein with the 
authoritv, knowledge, consent or direction of the said 
Sidney West. 

2. For other reasons and defects apparent upon the face 

of said plea. 1 

TOBRINER & GjRAHAM, 
By LEON TOBRINER, 

Attorneys for the \ Plaintiff. 
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To Paul Myers, Esq.,. 

Munsey Building, 

Attorney for the Defendant: 

Please take notice that the foregoing demurrer will be 
for hearing on Friday, December 7th, 1928, at ten 
o’clock A. M. 

TOBRIXER & GRAHAM, 

! By LEON TOBRIXER, 

Attorneys for the Plaintiff. 

Pleas 111 , 7F, F, F7, F77, F777, & IX. 

Filed May 21, 1929. 


* 


* 


* 


* 


Now comes the above-named defendant, bv its attornev, 
and by leave of Court first had and obtained, files the fol¬ 
lowing pleas numbered III, IV, V, VI, VII, VIII and IX, 
respectively, to the declaration herein: 

18 III. And for a further plea the defendant avers 
that the policy of insurance sued on in this case is in - 
words and figures as shown in Exhibit B hereto attached 
and made a part hereof as fully as if set out herein; that the 
said policy, as a part thereof, contains the following ques¬ 
tion : 

“Give below all illnesses, diseases or accidents you have 
had during the past 5 years with names of physicians or at¬ 
tendants. If none, so state. 


y y 


The said policy, as a part thereof, also contains the 
answer of Sidney West, the applicant for said policy, to 
said question as follows: “Xone.” 

The defendant avers that the said answer or representa¬ 
tion was not true, and was known bv the said Sidnev West 
to be untrue when made, in that within 5 years prior thereto 
the said Sidney West had, in, to-wit, the summer of 1925, 
a nervous disorder or some illness or disease: that during 
said time he went, or was sent, to a nerve specialist or phy¬ 
sician at Baltimore, Maryland; that during said time he 
was in a nursing home in or near the city of Baltimore; 
that while at said nursing home he had an attendant, or 
nurse, or physician: that from the nursing home in or near 


I 


I 

I 


EUGENE C. GOTT. 


15 


Baltimore the said Sidney West went or was; sent to Buena 
Vista, Pennsylvania for convalescence; that \^hile at Buena 
Vista he had an attendant. 

And the defendant avers that the above-mentioned un¬ 
true answer or representation was material to the risk; 
that the said policy of insurance sued on herein was and/or 
is void, and that the defendant is not indebted to the plain¬ 
tiff or to any one else on account of said pblicv of insur¬ 
ance, except in the sum of $583.75, the amount of the pre¬ 
mium paid therefor. 

19 IV. And for a further plea the defendant avers 


that the policy of insurance sued on in this case is in 
words and figures as shown in Exhibit B, hereto attached 


and made a part hereof, as fully as if set ou|t herein; that 
the said policy, as a part thereof, contains |the following 
question: 


“Do you contemplate, for any reason, either) a temporary 
or permanent change of residence or a trip beyond the 
limits of the mainland of the U. S. A.? If so, when, where, 
and for what purpose?” 

i 

i 

Tlie said policy, as a part thereof, also [contains the 
answer of Sidney West, the applicant for said policy, to 
said question as follows: 

“None, except pleasure trip to Europe in abbut G weeks.” 


The defendant avers that the said answer or representa¬ 
tion was not true, and was known by the said (Sidney West 
to be untrue when made, in that a reason or purpose for the 
said trip was to improve the bad state of the health of the 
said Sidney West. i 

And the defendant avers that the above-mentioned un¬ 
true answer or representation was material jto the risk; 
that the said policy of insurance sued on herein! was and/or 
is void, and that the defendant is not indebted to the plain¬ 
tiff or to any one else on account of said policy of insur¬ 
ance, except in the sum of $583.75, the amount! of the pre¬ 
mium paid therefor. 

V. And for a further plea the defendant avers that the 
policy of insurance sued on in this case is in words and 
figures as shown in Exhibit B, hereto attached land made a 


i 

i 

i 

i 

l 

I 
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part hereof, as fully as if set out herein; that the said 
policy, as a part thereof, contains the following question: 

“Are you in good health? If not, give particulars.” 


30 The said policy, as a part thereof, also contains 
the answer of Sidney West, the applicant for said 
policy to said question as follows: “Yes.” 

The defendant avers that the said answer or representa¬ 
tion was not true, and was known bv the said Sidnev West 
to be untrue when made, in that the said Sidnev West was 
not in good health. 

And the defendant avers that the above mentioned untrue 
answer or representation was material to the risk; that the 
said policy of insurance sued on herein was and/or is void, 
and that the defendant is not indebted to the plaintiff or to 
any one else on account of said policy of insurance, except 
in the sum of $583.75, the amount of the premium paid 
therefor. 

VI. And for a further plea the defendant avers that the 
policy of insurance sued on in this case is in words and 
figures as shown in Exhibit B, hereto attached and made a 
part hereof, as fully as if set out herein; that the said pol¬ 
icy, as a part thereof, contains the following question: 

“When were you last confined to the house bv illness? 
For what? Duration and nature?” 

The said policy, as a part thereof, also contains the 
answer of Sidney West, the applicant for said policy, to 
said question as follows: “1918. Hemorrhoids. Good re¬ 
covery. ’ ’ 

The defendant avers that the said answer or representa¬ 
tion was not true, and was known bv the said Sidnev West 

* * 

to be untrue when made, in that the said Sidney West, sub¬ 
sequent to the year 1918, had been confined to a nursing 
home at or near Baltimore, Maryland, some time 
21 during the summer of 1925 while he was suffering, 
or affected with a nervous disorder or an illness. 

And the defendant avers that the above mentioned untrue 
answer or representation was material to the risk; that the 
said policy of insurance sued on herein was and/or is void, 
and that the defendant is not indebted to the plaintiff or to 
any one else on account of said policy of insurance, except 
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in the sum of $583.75, the amount of the premium paid 
therefor. 

VII. And for a further plea the defendant javers that the 
policy of insurance sued on in this case is iin words and 
figures as shown in Exhibit B, hereto attached and made a 
part hereof, as fully as if set out herein; that the said pol¬ 
icy, as a part thereof, contains the following question: 

“Have vou had since childhood any of the following dis- 
eases or symptoms? Give below full particulars, including 
number of attacks, date, duration and result of each;” 

i 

i 

i 

and that said policy of insurance, also as a p^irt thereof, in 
connection with the said question, specifically mentions: 

“Dizzy spells, unconsciousness, fits, epilepsy, apoplexy, 
paralysis, mental derangement, and/or diseasq of the brain 
or nervous svstem.” 

♦ I 

i 

! 

The said policy, as a part thereof, also i contains the 
answer of Sidney West, the applicant for said policy, to 
said question as follows: “No.” 

The defendant avers that the said answer o!r representa¬ 
tion was not true, and was known by the said ;Sidney West 
to be untrue when made, in that the said Sidney West had 
a physical or mental nervous disorder, or sympjtoms thereof, 
during the year, to-wit, 1925. 

And the defendant avers that the above mentioned un¬ 
true answer or representation was majterial to the 
22 risk; that the said policy of insurance sited on herein 
was and/or is void, and that the defendant is not 
indebted to the plaintiff or to any one else o^i account of 
said policy of insurance, except in the sum of $583.75, the 
amount of the premium paid therefor. 

VIII. And for a further plea the defendant avers that 
the policy of insurance sued on in this case is i|n words and 
figures as shown in Exhibit B, hereto attached and made 
a part hereof, as fully as if set out herein; that the said 
policy, as a part thereof, contains the following questions: 

“Have vou had since childhood anv of the fallowing dis- 
* » ^ 
eases or symptoms? Give below full particulars, including 

number of attacks, date, duration and result of bach;” 

i 
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and that said policy of insurance, also as a part thereof, in 
connection with the said question, specifically mentions the 
following* diseases or symptoms thereof: 

“High blood pressure, disease of heart or blood vessels, 
enlarged veins, anemia or other disease of the blood.” 


The said policy, as a part thereof, also contains the answer 
of Sidney West, the applicant for said policy, to said ques¬ 
tion as follows: “No.” 

The defendant avers that the said answer or representa¬ 
tion was not true, and was known by the said Sidney West 
to be untrue when made, in that at a time or times he had 
been afflicted with, or had the symptoms of, a disease of 
the heart known as “myocarditis,” or some other name. 

And the defendant avers that the above mentioned untrue 


answer or representation was material to the risk; that the 
said policy of insurance sued on herein was and/or is void, 
and that the defendant is not indebted to the plaintiff or to 
any one else on account of said policy of insurance, 
23 except in the sum of $583.75, the amount of the pre¬ 
mium paid therefor. 

IN. And for a further plea the defendant avers that the 
policy of insurance sued on in this case is in words and fig¬ 
ures as shown in Exhibit B, hereto attached and made a 
part hereof, as fully as if set out herein; that the said policy, 
as a part thereof, contains a document or written instru¬ 
ment entitled, “ Personal Certificate,” in which said Certifi¬ 
cate the said Sidney West represented that he was in good 
health, on to-wit, the 7th day of February, 1927. 

The defendant avers that the said representation was not 
true, and was known bv the said Sidnev West to be untrue 
when made, in that the said Sidney West was not in good 
health on, to-wit, the 7th day of February, 1927. 

And the defendant avers that the above mentioned untrue 
representation was material to the risk; that the said policy 
of insurance sued on herein was and/or is void, and that 
the defendant is not indebted to the plaintiff or to any one 
else on acount of said policy of insurance, except in the sum 
of $583.75, the amount of the premium paid therefor. 

1 PAUL F. MYERS, 

Attorney for Defendant. 


(Here follows page 1 of Exhibit B, side folio 24.) 
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Fifteen Hunched and Ninety-ei 
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Nn, 1967733 


the--receipt'e£-whieb-»-hereby-aclmowledgedi-aniof-tho payment of-a-lilso sum on 

or before the^=J^L=jday of - - ■■■■ — .January - j , ■■ , , - - 

- - - - - - - - in every year during the lifetime of 


SIDNEY - WEST 


of—fl ashington. District of Columbi a . (hereinafter called the Insured), 
and immediately upon receipt of this Policy and due proof of the death of the Insured, 

THE NORTHWESTERN MUTUAL LIFE INSURANCE COMPANY 
(hereinafter called the Company) promises to pay at its Home Office 


th*«mno f ... TWENTY-FIVE THOUSAND -i - DolW 

less any unpaid premium or premiums to the end of the current policy year and any 
other indebtedness on account of this Policy, to his oxacutors,administrators 
or u3Slsns, — ■— . - . - . {■-— . .. 


wit h —— reservation to the Insured of the right of revocation and change of Beneficiary. 

This Policy is issued by the Company and accepted by the piarties in interest 
subject to the provisions stated on the consecutively numbered pages hereof which are 
hereby made a part of this contract 

IN WITNESS WHEREOF the Company has by its President and Secretary 


executed this contract this — ^th_ 
sl;a.ed 


-Febrajojy — 19 27 



WHOLE LIFE POLICY 

PREMIUMS PAYABLE FOR LIFE 
DIVIDENDS PAYABLE ANNUALLY 
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Endorsements. 


Note. —Designations, revocations, changes, jetc., of bene¬ 
ficiaries after issue hereof must be duly ma(Je in writing 
and filed at the Home Office of the Company, jaccompanied 
bv this Policy for suitable endorsement by the! Company as 
provided herein. No other entries will be recognized. 

i 

Short-term Insurance.—This policy is dated Feb. 9th, 
1927, but the period from that date to Jan. j 9th, 1928 is 
covered only by Term insurance as requested by the in¬ 
sured. The date of issue, however, shall be considered Jan. 
9th, 1928, as to all provisions of the policy, excjept those re¬ 
lating to “suicide” and “incontestability” wfhich are ef¬ 
fective from the date of the policy. The receipt of $583.75 
for 11 months term insurance, as aforesaid, is hereby 
acknowledged. 

i 

Milwaukee, Wis., Feb. 25th, 1927. 


By request of the insured, Eugene C. Gott, [associate in 
business, his executors, administrators or assigns, is hereby 
named beneficiary in this policy. The insured having 
waived the right to change the beneficiary suchj privilege is 
revoked. 

(Signed) H. R. RICHER, 

Asst. Secretary. 

26 General Provisions. 


Policy and Application. Entire Contract. 

j 

1. This Policy and the application therefor| (a copy of 
which is attached hereto) constitute the entire Contract be¬ 
tween the parties. All statements made by thq Insured in 
applying for this Policy shall, in the absence of fraud, be 
deemed representations and not warranties, aijid no state¬ 
ment made bv the Insured or on his behalf shall avoid this 
Policy or be used in defense of a claim hereunder unless 
it is contained in the said application and a cop\r thereof is 
attached to this Policy when issued. 


Agents. 

2. No agent of the Company is authorized to waive for¬ 
feitures or to make, alter or discharge contracts, or to ex¬ 
tend the time for payment of premium. 





20 


NORTHWESTERN MUTUAL LIFE INS. CO. VS. 


Reserve. 

3. The reserve on this Policy and on any dividend addi¬ 
tions hereto shall be in accordance with the American Ex¬ 
perience Table of Mortality with interest at three per cent. 

Suicide. 

4. If within one year from the date hereof the Insured 
shall die by his own hand, whether sane or insane, the lia¬ 
bility of the Company shall be limited to the amount of the 
reserve hereon. 


Incontestabilitv. 

■/ 

5. Except for non-payment of premium this Policy shall 
be incontestable after one year from its date of issue if the 
Insured be then living; otherwise after two years from its 
date of issue. If the age of the Insured has been misstated 
the amount payable hereunder shall be such as the premium 
paid would have purchased at the correct age. 

Premium Pavments. 

* 

6. All premiums shall be payable in advance at the Home 
Office of the Company in Milwaukee, Wisconsin, or to an 
authorized agent upon delivery of a receipt signed by the 
President or Secretary of the Company and countersigned 
by the agent. The insurance under this Policy is based upon 
annual premiums but payment may be made in semi-annual 
or quarterly installments at the published rates now in use 
by the Company. Change may be made on any anniversary 
of the date hereof. Upon default in the payment of any 
premium this? Policy shall cease and determine except as 
hereinafter provided. 

Grace. 

7. A grace of thirty-one days, during which time the in¬ 
surance will remain in full force, shall be allowed for the 
payment of every premium except the first. 

Reinstatement. 

8. This Policv mav be reinstated at anv time within five 
years succeeding default in premium payment, upon evi¬ 
dence satisfactory to the Company of the insurability of 
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the Insured and payment of all premiums Arrears with 
interest at the rate of five per cent, per annum, and the 
payment or reinstatement of any indebtedness which existed 
at the time of such default, with interest frorp that date. 

Dividend Options. 

I 

9. This Policy while in force except as extended term in¬ 
surance shall participate annually in the divisible surplus 
of the Company and the Company will annually determine 
the share of such surplus equitably apportiohable to this 
Policy. Any dividend of surplus so determined may at the 
option of the Insured: (a) be withdrawn in ca^h; or (b) be 
applied towards the payment of premium hereon; or (c) 
be applied to the purchase of a participating! paid-up ad¬ 
dition to this Policy; or (d) be left to accumulate, subject 
to payment with the Policy or withdrawal injcash at any 
time, with interest at such rate, not less than three per cent., 
credited annually, as may be determined by tljie Company. 
Unless the Insured shall otherwise elect in writing dividends 

i ° 

will be paid in cash. 

Assignments. 

w i 

I 

10. No assignment of this Policy shall be binding upon 
the Company until it is filed with the Company! at its Home 
Office. The Company will assume no responsibility as to 
the validity or effect of any assignment. Satisfactory proof 
of Assignee’s interest must be produced on miaking claim. 

Beneficiaries. 

i 

11. Subject to the rights of any Assignee, jthe Insured 

(1) may designate one or more Beneficiaries if none be 

named herein, either with or without reservation of the right 

to revoke such designation; and (2) may designate one or 

more Contingent Beneficiaries whose interest! shall be as 
^ | 
expressed in, or by endorsement of the Company on, this 

Policy; and (3) may change any Beneficiary not; irrevocably 
designated; and (4) may change any Contingent Benefi¬ 
ciary. If there be more than one Beneficiary j the interest 
of any deceased Beneficiary shall pass to tliie surviving 
Beneficiary or Beneficiaries unless otherwise | directed by 
the Insured. The Contingent Beneficiary or Beneficiaries, 
if any, shall, upon satisfactory proof of the death of the last 
surviving Beneficiary, succeed to all the interest, rights and 
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privileges of which such Beneficiary died possessed, unless 
otherwise directed by the Insured. If no Beneficiary or 
Contingent Beneficiary survive the Insured the proceeds of 
this Policy shall be payable to the executors, administrators 
or assigns of the Insured. No such designation, revocation, 
change or direction shall be effective indess duly made in- 
writing and filed at the Home Office of the Company (ac¬ 
companied by this Policy for suitable endorsement) prior 
to or at the time this Policy shall become payable. 

12. Non-forfeiture, Surrender and Loan Provisions.—The 
following provisions shall become operative only after pay¬ 
ment of premiums for two full years and no request, revo¬ 
cation or change in connection with such provisions shall 
be effective until dulv made in writing and filed at the Home 
Office of the Company: 

Basis of Surrender Values. 

12a. The cash surrender value of this Policv at anv time 

* • 

prior to default in premium payment or within the grace 
period shall be the then reserve under the Policy and any 
existing dividend additions, less any indebtedness to the 
Company on account hereof, and less also a surrender charge 
at the rate of ten dollars per $1,000 of insurance for the 
second policy year and five dollars per $1,000 during the 
third policy year. After default in payment of premium, 
unless paid within the grace period, the cash surrender value 
shall be the full reserve on the form of insurance, if any, 
then in force, less any indebtedness to the Company on ac¬ 
count hereof. 

Premium Loans. 

12b. Upon request of the Insured, and Assigns if any, 
made prior to default in premium payment, which request 
may be revoked at any time, the premiums thereafter fall¬ 
ing due and not paid will be charged as a premium loan 
with interest at the rate of six per cent, per annum, pay¬ 
able annually, provided the cash surrender value is suffi¬ 
cient to cover such loan. Unpaid interest shall be added 
to the existing indebtedness and bear interest on the same 
terms. Any premium loan may be repaid at any time. 

Extended Insurance. 

12c. Upon default in payment of premium, unless paid 
within the grace period, the amount of this Policy and any 
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existing dividend additions, less any indebtedness to the 
Company on account hereof, shall be extended automatically 
as non-participating term insurance for such time from the 
date of default as the then cash surrender val[ue will provide 
at the net single premium rate for the attained age of the 
Insured according to the American Experience Table of 
Mortality with interest at three per cent. 

i 

Paid-up Insurance. | 

12d. Participating paid-up life insurance for such an 
amount as the then cash surrender value, plus any policy 
loan indebtedness, which indebtedness shall remain as a lien 
against this Policy, will provide at the net single premium 
rate for the attained age of the Insured according to the 
American Experience Table of Mortality with interest at 
three per cent., may be secured in lieu of automatic extended 
term insurance upon written request of thej Insured, and 
Assigns if any, made prior to default in premium payment 
or within the grace period. 

i 

i 

Cash Surrender. 

12e. Upon receipt of this Policy and a full and valid sur¬ 
render of all claims hereunder, without the consent or par¬ 
ticipation of any Beneficiary not irrevocably designated or 
any Contingent Beneficiary, the Company will pay its then 
cash surrender value as stated in the preceding paragraph 
numbered 12a. j 

27 Policy Loans. ! 

12f. At any time after premiums for two full years shall 
have been paid and while this Policy is in force except as 
extended term insurance, without the consent or participa¬ 
tion of any Beneficiary not irrevocably designated or any 
Contingent Beneficiary, the Company will on receipt of this 
Policy properly assigned advance on the sole security hereof 
any amount up to the limit secured by its cash surrender 
value; such advance to be evidenced by written agreement 
made at the Home Office. The sum advanced shall bear in¬ 
terest at the rate of six per cent, per annum j payable an¬ 
nually and may be repaid at any time while this Policy is 
in force except as extended term insurance, j Unpaid in¬ 
terest shall be added to the existing indebtedness and bear 
interest on the same terms. 


! 
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Payment of Loan and Interest. 

12s*:. failure to pay a policy or premium loan or the inter¬ 
est thereon shall not avoid or terminate this Policv until 
the total indebtedness to the Company secured by this Policy 
shall equal or exceed the then cash surrender value, nor 
until thirtv-one daws after notice thereof shall have been 
mailed to the last known address of the Insured and of any 
Assignee. Thirty-one days after the mailing of such no¬ 
tice this Policy shall cease and determine. 

12h. The Company shall have the right to defer payment 
of a cash value or the making of a loan (unless for the pur¬ 
pose of paying renewal premiums on policies in this Com¬ 
pany) for a period not exceeding ninety days from the date 
of application therefor. 

Table of Xonforfeiture and Loan Values. 

Based Upon a Policy of $1,000 Free from Indebtedness 
and Without Dividend Additions. 


Extended term insurance. 


At. end of 
policy year. 

Loan or cash value 
pjerSl.OOO insured. 

Years. 

Days. 

Paid-up insurance 
per $ 1,000 insured. 

2 

52.01 

2 

50 

79 

3 

SS.09 

3 

113 

132 

4 

124.13 

4 

101 

183 

5 

155.09 

4 

335 

225 

0 

1S5.91 

5 

15S 

265 

mm 

4 

216.52 

5 

308 

304 

s 

246.89 

6 

61 

341 

9 

276.91 

6 

152 

377 

10 

306.54 

6 

220 

411 

11 

335.72 

6 

270 

444 

12 

364.38 

6 

305 

475 

13 

392.46 

6 

327 

505 

14 

419.90 

6 

337 

534 

15 

446.70 

6 

337 

561 

16 

472.87 

6 

326 

586 

17 

498.47 

6 

304 

611 

IS 

523.60 

6 

070 

M 1 M 

635 

19 

548.32 

6 

232 

657 

20 

572.69 

6 

183 

679 

21 

596.71 

6 

126 

701 

0‘> 

620.38 

6 

60 

721 


Age 57. 1.000 Life. 


The Loan, Cash and Paid-up values stated will apply pro 
rata to the amount of this Policv. Due allowance will be 
made for anv dividend additions continued in force and also 
for any portion of a year’s premium paid over and above 
the premiums for the full number of years indicated. In¬ 
debtedness will be adjusted as stated in the Policy. 
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The Values in this Table after the third policy year are 
equal to the full reserve according to the American Expe¬ 
rience Table of Mortality with interest at three per cent. 
The basis upon which the Table .is constructed will apply 
if this Policy is continued in force beyond the twenty-second 
year. j 

The Loan Values stated in the Table abovej are for the 
end of the Policy year indicated. The Loan Value at anv 
time other than the end of the Policy year (provided the 
premiums for the full year have been paid) will be the value 
at the end of the current Policy year, discounted at the rate 
of six per cent. 

I 

28 Special Provisions Relating to Settlement When This 

Policy Becomes Payable . j 

i 

1. The Insured shall have the right, with the privilege of 
revocation and change before this Policy beconies payable, 
to elect payment of the net proceeds of this Policy, in whole 
or in part, under either Option “A,” “B,” or or under 
two or more of said options. The Beneficiary or Benefi¬ 
ciaries after this Policy becomes payable and prior to the 
first payment hereunder shall have the same right and privi¬ 
lege if no such election effected by the Insured shall then 
be in force; and shall also (subject to the rights of any as¬ 
signee, and if there be then living no Contingent Beneficiary 
designated by the Insured) have the right at any time, with 
the privilege of revocation and change, to designate a Con¬ 
tingent Beneficiary or Beneficiaries whose interest shall 
be as expressed in or endorsed by the Compgnv on this 
Policy; provided, however, that: 

Endorsement. j 

2. Xo election, direction, designation, revocation or 
change shall be effective unless duly made in writing and 
filed at the Home Office of the Company (accompanied by 
this Policy for suitable endorsement), nor shajll Options 
“A” and “C” apply or be available to any beneficiary not 
a natural person taking benefit in his or her own right. 

i 

Deceased Beneficiary. 

3. If there be more than one Beneficiary living when this 
Policy becomes payable the interest of any such Beneficiary 

4—5842a 
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thereafter deceased shall, upon satisfactory proof of such 
decease, pass to the surviving Beneficiary or Beneficiaries 
unless otherwise directed by the Insured, except that under 
Option “C” the interest so passing shall be limited to as 
many of the stipulated installments, if any, as then remain 
unpaid. 

Rights of Contingent Beneficiary. 

4. Unless otherwise directed by the designator the sur¬ 
viving Contingent Beneficiary or Beneficiaries, if any, shall, 
upon satisfactory proof of the death of the last surviving 
Beneficiary, succeed to all the interest, rights and privileges 
of which such Beneficiary died possessed, except that under 
Option “C” such interest shall be limited to the stipulated 
installments, if any, then remaining unpaid. 

Last Surviving Beneficiarv or Contingent Beneficiarv. 

5. At the death of the last surviving Beneficiary if there 
be no Contingent Beneficiary then living, or at the death 
of the last surviving Contingent Beneficiarv occurring subse- 
quentlv thereto, the amount retained by the Company under 
Option “A,” unless otherwise directed by the designator 
with the consent of the Company, shall be paid to the execu¬ 
tors, administrators or assigns of such last surviving Ben¬ 
eficiary or Contingent Beneficiary upon due surrender of 
this Policy. Under the same conditions any limited install¬ 
ments under Option “B,” or any stipulated installments 
under Option “C,” then remaining unpaid, shall be com¬ 
muted on the basis of compound discount at three per cent, 
per annum and paid in one sum in like manner. 

Proceeds at Interest. 

6. Option A.—To have the whole or any designated part 
of the net proceeds retained by the Company until the death 
of the last surviving Beneficiary or Contingent Beneficiary, 
the Company in the meantime to pay interest thereon 
monthly at the rate of $2.47 per $1,000 of the amount so re¬ 
tained, the first payment being due at the end of one month. 
At the time any interest payment becomes due, the person 
then entitled as Beneficiary shall have the right, upon due 
surrender of this Policy, to withdraw the amount so re¬ 
tained, provided the designator of such Beneficiary shall not 
have specifically withheld such right. 
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Limited Installments. 

I . 

7. Option B.—To have the whole or any designated part 
of the net proceeds paid in a specified number of limited 
monthly installments as per the Limited Installment Table 
below, which shall apply pro rata per $1000 of the amount to 
he so paid , the first installment being payable immediately. 
At any time when an installment is due, the pejrson then en¬ 
titled as Beneficiary shall have the right upon due sur¬ 
render of this Policv to receive the commuted! value, deter- 
mined as provided in the above paragraph numbered “5,” 
of any installments then remaining unpaid, provided the 
designator of such Beneficiary shall not have specifically 
withheld such right. 
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8. Option C.—To have the whole or any designated part 
of the net proceeds paid in either 120, 180 oil* 240 stipulated 
monthly installments of an amount corresponding in the 
Continuous Installment Table to the sex and the age of the 
Beneficiary on the date of payment of the first of such in¬ 
stallments, provided that if the Beneficiary shall survive to 
receive the number of installments selected, jsimilar install¬ 
ments shall be continued during the lifetime of the Benefi¬ 
ciary. The table shall apply pro rata per $1000 of the amount 
to he so paid , the first installment being payable immedi¬ 
ately. If there be two or more Beneficiaries the amount 
payable, unless otherwise directed by the designator, shall 
be divided into a corresponding number of ^qual parts and 
the installments to each Beneficiary similarly determined 


according to age and sex by the Continuous Installment 
Table. Payments under Option “C” are not subject to 


commutation except as provided in the above paragraph 
numbered 4 ‘5.” 





Option “C,” Continuous Installment Table. 
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Participation. 

After the first year payments under Options “A” and 
“B,” and the stipulated payments under Option “C,” will 
be increased by such annual dividends as may be appor¬ 
tioned by the Company. 


Cash Values. 

Subject to the release of any existing assignment of this 
Policy, the foregoing Special Provisions shall, on written 
request and suitable endorsement hereon by the Company, 
apply to the net proceeds payable as the cash surrender 
value of this Policy. 


Annual, Semi-annual or Quarterly Payments. 

Upon suitable request and endorsement, monthly pay¬ 
ments will be commuted on the basis of 3% annual interest 
and paid either annually, semi-annually or quarterly. 


(Here follows reproduction of side folios MO, 31, and 32.) 


33 In all cases where this document is required, a true 
copy thereof must be attached to the policy when de¬ 
livered in the same manner as the photograph of the origi¬ 
nal application. 


(600). 

(Revised June 1,1910). 

Personal Certificate to The Northwestern Mutual Life In¬ 
surance Company , of Milwaukee, Wisconsin . 

Washington, D. C., Feb. 7, 1927. 

I herebv certifvi that no negotiation for other insurance is 
now pending or contemplated, and that no insurance has 
been issued upon mv life, nor have I applied to any Com¬ 
pany or Society for insurance, since last examined for in¬ 
surance in this Company; that I have not been sick, nor 
sustained any bodily injury, nor consulted or been pre¬ 
scribed for by any physician or other person, since I was last 



V 


* 


Jan. 1. 1937. 


4f? 

(i) • 

PART I OF APPLI^piON FOR INSURANCE TO >• * 

E NORTHWESTERN MUTUAL LIFE INSURANCE COMPANY 


OF MILWAUKEE, WISCONSIN. 


1* Full naniA. of Applicant. 




st 


1987733 


trwt and No. 
(or R.R.) 


. ^ (TT ! ib. SMd 


.o ora 


(or R. R.) 


2. Full name of 
Beneficiary ? 


Estate. 


3. Do you reserve the right to 
change such Beneficiary? 


Yes 


What Is your occupation, profession or employment? 

If more than one. state aU. 


NOTE — Contingent Beneficiary dedgnatiooa. If any, and requests 
foe Option Settlement should bs set forth in separate 
_ wq uo t over applicant's signature n 


5. Place and date of your birth? 


QtrL/. 


Have you ever appL ed for insurance in this Company? 7/ro, 
wAof ;s f/ie (olo/ amount now in force and number of last policy issued? 

Is your life now insured in any other company, association 
or society ? // so. in which and for what amount in each ? 


/Z_ 1 4 ^ UlM 

t !3j 0VV. 


8. (A; Has any application for insurance on your life ever been (A) 
declined; $r (B) a policy offered with plan, amount or other conditions different 
from the policy applied for; or (C) a policy offered at a premium rating higher ' '*-C 

than standard at your age ? If so. in any case, give particulars. (C) 

©. Is any negotiation for other insurance in any company, association Ta - 

or society now pending or contemplated ? If so. give particulars. J Wj 

IO. Is the insurance hereby applied for intended to replace any other >w- 

insurance on your life, in this or any other comnany ? If so. awe Particulars. ’ 


IO. Is the insurance hereby applied for intended to replace any other I Vj — 
insurance on your life, in this or any other company ? 7/ so, give particulars. I ’ 'aJ 

FT Amou nt oMn,ur«no. /hnJJjMCSH fuJj} Pnnnium.P.y^k? /£“ 

hereby applied for $ JUO. ,* +4 <strikeout methods S 

(Enter in one sum.) _>_ 11 not desired.) _ L<>e 

. . . ... . .. f (1) Applied towards reduction of Premiums. 

11A Cash dividends, until otherwise directed, shall be J f ?i ftn ri l i n tfciiiiiiTjne n i TtiL ^ n M ieiiwii m iir T nf Ti iiii Jn i “Te e 

(Strike out the options not desired.) [ ^ 

12. Has the agent talcing this application been paid the premium required for such insurance? jv£! 

12A. Is it desired that the Automatic Premium Loan provision become operative in accordance with its terms ? \/_ , 

(Provision not available under 44 Term" policies.) C O 


’ Annually 


13- Is the Agreement for Waiver of P re m iums, in event of total and 
permanent disability, desired, subject to the Company’s rules ? 


no. 


It is agreed (1) that if the premium for the insurance hereby applied for is paid to the agent at the time of making this application, 
the attached receipt form, duly executed, to bs the only evidence of such payment, and if the Company shall be satisfied that the appli¬ 
cant wav, according to the rules and standards of the Company, an acceptable risk for the amount of insurance and upon the plain hereby 
applied for on the date hereof, or on the date of the medicad examination therefor, whichever is later, the insurance shall be effective in 
accordance with the provisions of the policy applied for from the date hereof, or from the date of the medical examination, whichever is 
later, and such policy shall be issued and delivered to the applicant, the Company having until the delivery of said policy to consider the 
question of such acceptability; and (2) that if the Company shall reject this application, the amount paid as premium shall bs returned, 
and that the failure of the Company to deliver s policy as applied for within sixty (60) days after the date hereof may at the option of 
the applicant be deemed a rejection of thia application; and (3) that if the premium for the insurance hereby applied for is not paid 
to the agent at the time of making thia application, no insurance shall be effected and no liability shall exist unl ess and until a policy 
as applied for is issued and delivered to the applicant surd the first premium thereon actually paid during his lifetime. 


Name in full of H*t»o 


Wm 


Insured or Beneflctorg.) 


iturr in full of Applicant. 


Dated .I f ^ th 

Actual place and d|(: of signature to thia application. 


, r 7 w 


H«v of 



l-orm 1. 


5842. The Northwestern Mutual Life Ins 

vs, 

Eugene C# Gottc 






July ms. j (S) T | 

Part fl. DdinJlw Made to the Mescal Emnmcrjf The Northwestern MgfaaUpfe Insurance Coapiny 


N. a— Anr««ri to tho f* *Bo«rli«f quMtioM moat bn sad r ncoecjnd in black ink by • rocuUHy »pftwt«d Eumiitw of the Company, 

witk no om pnnnt but the Eiamioar and th* pornom tumimd. Do not um typewr i t e r* H s th es> or ditto maria. 

Tkb*xm Hlmtt i m mmttm^b*mtad€btmrdtti9ttfth9l^s»a«d(t.*.tk0p€r9OU€xambmd)«r9f tk»Jg«at,nor among p teunMginUrttMtmtlupettqf. 



C. Kao* (white or 




h arked F art Z and ate dpW by the 
D. Age at last birthday?. 


FiTr 


C. Kmjm 


durtag tt> pad ta yan? Oho Two aad date ia ordi 
rwataMow or triad a daao of cBmaea <a accot of 
to do ao by a phydaaa? (fw t |w«>irtlniliri. 




trmnw- 


k-UUiViin. rir'r .IB 


Ol.QO 


I*)/ t’ n >p“ 


aed bow long have you 1 
Describe iuUaafnDp. 


dnedr or indirectly. (a the 
any aatttary. naval or aviad 


. . | A. Weight. 


& i. <D Do you 


spirits, malt Soon or other • 
ia any oaa day at the moat 


I. Hoar frequently do you uee the amount stated? 

C. If you uee any of them daily, usably or aeoathly, etata kfcn 

D. Hare you need aay of thaw to the eataat of ia to ad ca tioa d 
X. Kara you over taten ti ufaat for alc o holic or drug habit? 
/. If a total aSu tsi a e r. boa leag have you been ao? 

C. Do you DOW um. or have you aver need opium, chloral, coca 


(2) If ao, etata 


far the 


{fee. give 


_ 






tnsc 

l5Ci 


%7 

*51 



H. I /wl 


Father*a Father 


Father's Mother 


Mother’* Father 


Mother’a Mother 


EliESi 





"749 OtoL 


too 


8. Hat either or your paranta, or any of yoi 
Consumption. Crucrr Ineanity. Epilepsy. Diabetes. A 




L J 





lO. Glv* below all ill 


or accidents you hare had during the pea t five years, with the nance of physician* or attendant*. If none, a* at at a. 


X. When were you last confined to t.-,e house by illnsas? For whotT Duration ami natural 

C. Give "»"» and address of ycur ua Jal medical attendant or family physician. 

D. Arc you willing that any phvsiciar whom you have consulted. or wbo haa attended you, be con 

fcrrrd with in rsgard to your bralth record and disclose facta kno wn to him? 


i.a/fc r _ 
!a* 


12> Have you had since cnildhood any of the following 

* result of each. Each Quastlenmuetbaraadandamm 


Tnftsiuiiislmj TThouwuTiini flint Dtabm*. Cannr. OolMr. Malaria. Typhoid or otbr Fmra/ 
A. Diuy spell*. UsMstciouetw* Fits, EpUmy, Apnplswy. Para l ysis. Mswtal Dasniimwt. or any 
twins of tk* ■rein or Nervous System? 

C. Spitting or raisin g of Blood. Tubcrculeoia. as th ma.' Bc ou sh l ti s. Ple u risy. Pneu m onia, or eay diseas e 


of Nos*. Tonsils. Throat or Lungs? 

O. High Blood Preeeuee, disease of Koort or Stood Vessels, enlarged Vein*. 


X. Ulcer of Stomach or Duodmuio. Appendicitis, Dysentery. BUiary _ _ ___ 

or toy disease of Stomach. Inteatmeo. Liver or Steel um, iocUidingPUso aad Fistula? 

/. Sy^hiUs. St rictur e. Bmal Colic or Stone, or eny dit r o m of Kidneys. Bladder. Testicle* or 

C. Ditsssr of Kyoo or Kars, including Impairment of Eyesight or Hearing aad Discharge from 
the Bar? 

H. Disease of Skin. Glands, Bones it Joints, Spinal Curvature. Bodily Malformation or Turners? 

/. Have you had any other il'.nsss. d i srat e or Injury not mentioned above? _ 


Jaundice. OoO 
sad Fistula? 


of Kidneys. Bladder. Testicles or 


13. A. Have you undergone or btm a d rieed to have any Surgical Operation? If ao. aim* 
lull particular*. % 


14. A. Hois sugar, albumin or _ 

dieted or taken treatnn-l.t. including Insulin? Give particular*. 


18.4. Are you ruptured? X. // so, do you woof o mut constanltg aacapt whan hi bail 


%* v . jfluiam >i<i4dadLa* 


(LnnSiJUaU Jt.... ...Cl 


6n4U<mr 


ever been found in your urine? X. If sugar, bavo you I 
im? Give particular*. _ I *V9 


18.4. Are you drawing or hare you oror applied for a pension or 
compensation ? X If to.pimo ratbtf ami for what iisabilitp. 


». I/' 


..f' 


Stfncd in my pm ract 


Z certify that 
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July i«:j. 


(t) 


254 £> 

Part II. Declarations Made to the Medical Examinex^f The Northwestern Mutual LifiKmurance Company 

N. H -Aniwm to tho following quotioiu must bo olicitrd and recorded in black ink by a rsfulsrly appointed Examiner of tha Company, 
with no one prevent but tha Examiner and the parson examined. Do not uee typewriter, or ditto i 


ThJ examination must not be mode by a relative of the Insured (i. e. the person examined) oe of the Agent, notary one pecuniarily interested in the policy. 


1. A. PART II OF APPLICATION FOR INSURANCE oa the ufooi_I 

(Vftinrflit dnifMird *'taeu*ed~) who Mi nn s tbs fcOownc nw t l oa a* th* accompanying *, 

SnJ Part l»Wtx hntlo MMud. _ . . ' 

a. A ~- —• * I "* L * »■ Js3Saa£££ £fc — «-i g rt 



a>i^y. 


Part I and also signed by tha 
- D. A*« at last birthday?. 



2. A. Where do you reaide«mtn and aimmn? 

9. Wh«T« have y«u traded durinc th* paat ten year*? Civ* Town and State in order. 

C. Have you ever rhao*ed your residence or tried a chan** of cbmate on account o t your health, or 
have you been adviced to do eo by a physician? // n, #n* particulars, 
fl. Do you contemplate. for any reason, enher a temporary or permanent change of residence. ora trip 
bryowd th* l»mit, rtf the mainland onht U. 8. A? If ao. mbon. mhara and for what purpQtaf 


3. A. How much inaurance is applied for in thie application? 

Haa any prrpoul or application for insurance on your life *v«r been made to any Company, Society, 
Association or Agent upon which a policy haa not been waued aa applied for? 

C. Ha* any physician ever given an opinion that you war* not eafely insurable? 

D. Whew and fur what Compa n y were you laet rsamlncd for life i n s ur an c e? 

A. A. What to your prevent occupation and how long have you been eo engaged? 

9. Have you any other occupation or buaineaa? Datcriba da tin fully. 

C. What have been your occ u pation* during the paat ten year*? 

D. Do you contemplate a change in occupation, or have you made any change oa 

health? If to, whatt 

9. Are you now. or have you ever been engaged. either directly or indirectly, ia the ante or i 
ture of malt or other apintuoue beverages? 

t. Are you a member of. or do you contemplate joining, any military, naval or aviation otga 
C. Do you make or contemplate making aerial Wights? If to .pier particular*. 



at of your 

c_ Sau^ 


f>-. 

manufoc 

9. Only. 

■taxation? 



-£_ 


<9 

3 

® 

O 

a 

o < 

O oa 
ct • 
cl- 


5. A. What to your weight in ordinary clothe*? 9. What ia your height in ahoes? 

C. To what retent, if any, haa your weight inirraard or diminished during the pact year, i 

what cause? 

D. If heavy nr light in weight, state whet Set this Is a family or an individual char act eriatic. 


from 


6. A. (11 Do you ueo wine, spirits, mat* liquor* or other alcoholic beverage*? <2) If so, state 
kind used and how much in any ooo day at the most. 

9. How frequently do you use the amount stated? 

C. If you use any of them daily, weekly or monthly, state kind and avera g e for tha paat two yaara. 

D. Have you used any of them to the extent of intoxication durinc the past ten year s ? tf so. give 

9. Have you ever taken treatment for alcoholic or drug habit? [rnTfoST** 

F. If a total abstainer, how long have you been so? 

C. Do you now use. or have you ever used op i u m, rhVir a l , mr ain , ar any other narcotic drug? 
ft. In what form and to what ret cot do you a 


A. Weight.. /.{* 
D. TO^Acc 




7. 


ACE AT 
(RATH 


Fattier 
Mother 

No. living 

Brothers 

No. dead 


No. living 

Stoters 

No. dead | 



irmno rausc »»r dsiath 
tf f*m i m ura h i to . pit *f 


FATAL IUIUS 








/y*au< 


< 


rats or 

HALTS 


FEATS* 

Father's Father 



<ty 


Fathsr’s Mothsr 



\(o 


Mother's Father 



76, 


Mother’* Mothsr 



(po 



If n> longevity is shown in th* immediate family re co rd, give r *D 
briefly the number and ages of uncles and asnts 


s. Has either of your parents, or any of your brothe r s or sisters been afflicted with 
_ Consumption. Cancer, Insanity. Epilepsy. Diabetes, Apoplexy. Heart or Bright’s Disease? 

9. A. Are your wife and children in good health? If not. eirrfuU particular*. 

9. Hare you been closely associated within the r«*t two year*, cither at home or 
_ in business life, with a consumptive? H to,give dot* and meant used to prep rnt infection. 

lO. Give below all illn esses * disease* or accidents you have had during the past flve years, with the names of physicians or attendants. If non*, to ttat*. 



NWS or ILLSTStL. PNktWC OX ACCtPtNT 

PATS 

DURATION 

CUAJLACTLft 

RKM*LT 

NAME AND ADOBES.* OF PMYSICttM OR ATTENDANT 

''/frKJt . 








. 











11. 4. Are you now in good health? // not,gior particulars. 

B. When were you last confined to the house by illness? For whatT Duration and nature? 

C. Give name and address of your .usual medical attendant or family physician. 

D. Are you willing tbat any physician whom you have consulted, or who has attended you. be con¬ 

ferred with tn regard to your health record and disclose fact! known to him?_ 



12* Have yOU Kad since childhood any of the fonosrtng diseases or symptoms? Give below full particular*, including number of attacks, date, duration and 
result of each. Each Question must be rend and snswsrsd “No” or "No, except** in regard to such disaassa or illnesses which you may have had. 

A. Inflammatory Rheumatism* OouC. Diabetes. Caacor. Ooitsr. Malaria. Typhoid or other Fswni? 

9. Ditty spells. Uneonaciouswaas. Pita. Epilepsy. Apoplssy. Paralysis. Mental Dcrangsmmt. or any 
disease of the Brain or Nsrvoue 9y*tem? 

C. spitting or raising of Blood. Tubercu l osis. A s thm a. Bronchitis. Pleurisy. Pneumonia, or any dlssasc 
of Nose. Tonsils. Throat or things? 

D. High Blood Pr essu r e, di sms s of Heart or Blood Vessel*. Enlarged Veins. Anemia or other disease 
of the Blood? 

C. Ulcer of Stomach or Duodenum. Appendicitis. Dysentery. Biliary Colic. Jaundice. Gall ston es . 

or any dis c m s of Xtom a rh . Intestine*. Liver or Rectum, including Piles and Fistula? 

F. Syphilis. Stricture. Hen si Colic or 8 t on e . or any disea se of Kidneys. Bladder. Testicles or 
Prostate G l an d? 

O. Disease of Eyes oe Ear*, i ncl udi n g Impairment of Eyesight or Hearing and Discharge from 
th* Ear? 

H. Diseme of Skin, Glands. Bones or Joints. Spinal Curvature. Bodily Malformation or Tumors? 
f. Have you had any other illness, disrase or injury not mentioned above?_ 


13. a. Have you 

_ full particulars, 


or been advised to have any Surgical Operation? If to. firs 


14* A. Has sugar, albumin or Cfl»t* ever been found in your urine? B. If sugar, have you 
dieted or taken treatment, including Insulin? Civ* particulars. _ _ 


13. A. Aro you ruptured? 9. If to. do you wear a trust constantly except when in bad? 


10. A. Are you drawing or Have you ever applied for a pension or 
_compensation ? 9. u to. git* rating and for what disability. 


Signet. foray presence. 


I certify that toy gnawers to th* forego questions and statements are correctly recorded. 




of Medical IsaiswJ 
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examined for insurance in this Company, and that I am in 
good health at this time, except as follows: 

(State fully all exceptions.) No Exceptions!. 

I understand and agree that no liability on account of this 
Certificate exists on the part of the Company until said 
Company, at its Home Office, approves the s^me. 
Approved Feb. 9,1927. 


Copv sent with Policv. 

SIDNEY WEST. 

' 

34 [Endorsed:] The Northwestern Mutual Life In¬ 
surance Company of Milwaukee, Wisconsin. Date: 

February 9th, 1927. No. 1,967,733. $25,000. Llife of Sidney 
West. Age, 57. Premium payable as follows: Regular, 

$1,598.00. Special,-. Total, $1,598.00 on the 9th day 

of January. The general election of Trustee^ of the com¬ 
pany is held annually at its home office in Milwaukee third 

Wednesdav of Julv. Policvholders are entitled to vote at 
• • • 

such elections. Whole life policy. Premiums! payable for 
life. Dividends payable annually. July 1, 1922. 

i 

35 Memorandum. 

i 

i 

May 24, 1929.—Demurrer to 2nd amended plea over¬ 
ruled—10 days to reply. j 

Second Amended II Plea. ! 

i 

Filed Jun. 7, 1929. j 

i 

i 

* * # *■ * # | * 

Now comes the above named defendant, bv iits attorney, 
and by leave of court first had and obtained, j amends its 
amended second plea to the declaration herein, so as to 
read as follows: 

II. And for a further plea, the defendant avers that the 
said Sidnev West, in his lifetime, on, to-wit: the 28th day 
of January, 1927, during an examination of him j by a repre¬ 
sentative of the defendant for insurance upon! his life in 
the defendant company, in response to certaifr questions 
propounded to him by the said representative! of the de¬ 
fendant, made certain answers, statements or jrepresenta- 

5—5842a 


i 
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tions which were recorded in writing and signed bv the 
said Sidney West; that the said recorded questions and an¬ 
swers, statements or representations were thereafter, on 
to-wit: the 28th day of January, 1927, incorporated into 
and made a part of the application of the said Sidney West 
for the issuance tlo him by the defendant of a $20,000 five- 
year convertible term policy of insurance; that thereafter 
the defendant, acting upon said application, did issue a 
$20,000 five-year convertible term policy on the life of the 
said Sidnev West, and in which the wife of the said Sidnev 
West, Florence IT. West, was named as the bene- 
36 ficiarv; that thereafter, on to-wit: the 7th dav of 
February, 1927, the said Sidney West made applica¬ 
tion to the defendant for a $25,000 ordinary life with short 
term for 11 months policy of insurance; that there was in¬ 
corporated in the said application for the last named policy 
of insurance, which is the policy of insurance sued on in 
this case, tin* questions and answers, statements or repre¬ 
sentations first above mentioned hereinafter more specifi¬ 
cally set forth; that there was also included in the appli¬ 
cation for the policy of insurance sued on herein a docu¬ 
ment or instrument in writing signed by the said Sidney 
West in words and figures as follows: 

“In all cases where this document is required, a true 
copy thereof >nust be attached to the policy when delivered 
in the same manner as the photograph of the original ap¬ 
plication. 

(600.) 


(Revised June 1, 1910.) 

254. 

Personal Certificate to the Northwestern Mutual Life 
Insurance Company of Milwaukee , Wisconsin. 

Copy sent with Policy. 

Washington, D. C., Feb. 7, 1927. 

I hereby certify that no negotiation for other insurance 
is now pending or contemplated, and that no insurance has 
been issued upon my life, nor have I applied to any Com¬ 
pany or Society for insurance, since last examined for in¬ 
surance in this company; that I have not been sick nor sus- 
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tained any bodily injury, nor consulted or bjeen prescribed 
for by any physician or other person, since jI was last ex¬ 
amined for insurance in this Company, and that I am in 
good health at this time, except as follows: j 
(State fully all exceptions.) No Exceptions. 

I understand and agree that no liabilitv ion account of 
this Certificate exists on the part of i the Company 
37 until said Company, at its Home Officel, approves the 


same. 


SIDNEY WEST.” 


Approved Feb. 9, 1927. 
J.W.F. E.G.II. 


i 

The defendant avers that the above mentioned answers, 
statements or representations by the said Sidney West, 
together with the above described “personal certificate” 
dated February 7, 1927, were included in his application 
for the purpose of inducing the defendant tp execute and 
deliver the said policy of insurance, and whi'pli said appli¬ 
cation for the said policy of insurance sued jon was incor¬ 
porated into, became and was made a parf of the said 
policy of insurance by the terms thereof; that the said ap¬ 
plication for the policy of insurance sued on in this case 
contained the following question which was answered by 
the said Sidney West, as shown below: 

“Give below all illnesses, diseases or accidents you have 
had during the past 5 years, with names of physicians or 
attendants. If none, so state.” 

To that question the said Sidney West answered, “None.” 

The defendant avers that the said answer ojr representa¬ 
tion was not true and was known bv the said jSidnev West 
to be untrue when made in that within five years prior to 
the time that he made said answers, statements or repre¬ 
sentations on, to-wit: the 28th day of January, 1927, as 

well as within five years prior to the time that he incor- 

* t 1 

porated the above mentioned answers, statements or repre¬ 
sentations into his application for the policy sued on in 
this case, on, to-wit: the 7th day of February, 1927, he 
had, during to-wit: the summer of 1925, a inervous dis¬ 
order and was sent by his family physician to a 
38 nerve specialist or physician at Baltimore, Mary¬ 
land, who in turn had caused the said Sidlney West to 
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be put to bed and kept there for to-wit: two and one-half 
weeks in a nursing home in or near the citv of Baltimore, 
Maryland; that the said Sidney West was a patient of the 
said nerve specialist or physician for to-wit: three months 
during 1 the summer of 1925; that from the nursing home in 
or near Baltimore the said Sidney West was sent to Buena 
Vista, Pennsylvania, for further convalescence. 

The defendant avers that the said application for the 
policy of insurance sued on in this case contained the fol¬ 
lowing question which was answered by the said Sidney 
West, as shown below: 

“Do you contemplate, for any reason, either a tempo¬ 
rary or permanent change of residence, or a trip beyond 
the limits of the mainland of the l\ S. A.? If so, when, 
where and for what purpose!” 

To the foregoing question the said Sidney West an¬ 
swered: “’None, except pleasure trip to Kurope in about 
6 weeks.” 

The defendant 1 avers that the said answer or represen¬ 
tation was untrue or incomplete, and was known by the 
said Sidney West to be untrue or incomplete not only on, 
to-wit: the 28th day of January, 1927, but also on, to-wit: 
the 7th day of February, 1927, when the said Sidney West 
incorporated the same in his application for the policy of 
insurance sued on in this case, in that a reason for the said 
trip was to improve the bad state of the health of the said 
Sidney West, and said untrue or incomplete answer 
59 or representation was knowingly made and incor¬ 
porated in the application for the policy of insur¬ 
ance sued on in this case by the said Sidney West for the 
purpose of concealing, and the said Sidney West did thus 
conceal from the defendant the fact that at the time of 
making the said answer or representation, as well as at the 
time when he incorporated the same in his application for 
the policy of insurance sued on in this case, he was not in 
good health. 

The defendant avers that the said application for the 
policy of insurance sued on in this case contained the fol¬ 
lowing question which was answered by the said Sidney 
West, as shown below: 

“Are you now in good health? If not, give particulars.” 
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To that question the said Sidney West ansjvered, “Yes”. 
The defendant avers that the said answer jor representa¬ 
tion was not -rue and was known bv the said Sidney West 

i * 

to be untrue on, to-wit: the 28th day of January, 1927, and 
on, to-wit: the 7th day of February, 1927, when the said 
Sidney West incorporated the same in his Application for 
the policy of insurance sued on in this case, ih that the said 
Sidney West was not in good health at either) of said times. 

The defendant avers that the said application for the 
policy of insurance sued on in this case contained the fol¬ 
lowing question which was answered by the said Sidney 
West, as shown below: 

“When were vou last confined to the houjse bv illness? 

* # i 

For what? Duration and nature?” 


40 To that question the said Sidney West answered: 
“1918. Hemorrhoids. Good recovery”. 

The defendant avers that the said answer or representa¬ 
tion was not true and was known bv the said! Sidney West 

• ! •• 

to be untrue on, to-wit: the 28th day of January, 1927, and 
on, to-wit: the 7th day of February, 1927, \jdien the said 
Sidney West incorporated the same in his application for 
the policy of insurance sued on in this case, in) that the said 
Sidney West, prior to the time that he made the said answer 
or representation and incorporated the same ijn his said ap¬ 
plication for the policy of insurance sued on) in this case, 
and subsequent to the year 1918, had been Confined to a 
nursing home at or near Baltimore, Maryland, to-wit: 
during the summer of 1925, while he was suffering from a 
nervous disorder. 

The defendant avers that the said application for the 
policy of insurance sued on in this case contained the fol¬ 
lowing question: 

“Have vou had since childhood anv of the following dis- 

* . - . i ° 

eases or symptoms? Give below full particulars, including 
number of attacks, date, duration and result oif each;” 

i 

and then said application for the policy of insurance sued 
on in this case specifically mentions “dizzy sjpells, uncon¬ 
sciousness, fits, epilepsy, apoplexy, paralysis' mental de¬ 
rangement, or disease of the brain or nervcjus system.” 
And the said Sidney West, in answering said question, 
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represented that he had not had any of said diseases or 
symptoms. 

The defendant avers that the said answer or representa¬ 
tion was not true and was known bv the said Sidnev 

» » 

41 West to be untrue on, to-wit: the 28th dav of Janu- 
arv, 1927, and on, to-wit: the 7th day of February, 

1927, in that the said Sidney West had had a nervous dis¬ 
order or symptoms thereof during the year, to-wit: 1925. 

The defendant avers that the last above quoted question 
contained in said application for the policy of insurance 
sued on in this case as aforesaid, after referring to the last 
mentioned diseases or symptoms, then specifically men¬ 
tioned the following diseases or symptoms thereof: 

“High blood pressure, disease of heart or blood vessels, 
enlarged veins, anemia or other disease of the blood.” 

In answering the said question with reference to the last 
mentioned diseases, the said Sidney West represented that 
he had not had any of the last mentioned diseases or symp¬ 
toms thereof. 

Defendant avers that the said answer or representation 

was not true and was known bv the said Sidnev West t<> be 

• 

untrue on, to-wit: the 28th day of January, 1927, and on, 
to-wit: the 7th dav of Februarv, 1927, when the said Sidnev 
West incorporated the same in his application for the 
policy of insurance sued on in this case, in that on both of 
said dates he was afflicted with, or had had the symptoms 
of, a disease of the heart known as “myocarditis,” or some 
other name. 

The defendant avers that the said application for tin* 
policy of insurance sued on in this case contained the docu¬ 
ment or written instrument or “personal certificate” above 
referred to in which said certificate the said Sidnev 

42 West represented that he was in good health on, 
to-wit: the 7th day of February, 1927. 

Defendant avers that the said answer or representation 
was not true and was known by the said Sidney West to be 
untrue on, to-wit: the 7th day of February, 1927, and on, 
to-wit: the 9th day of February, 1927, when the policy of 
insurance sued on in this case was executed and issued by 
the defendant; that the said Sidney West was not in good 
health at either of said times. 
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And the defendant further avers that th^ above men¬ 
tioned untrue or incomplete answers or untrue representa¬ 
tions were material to the risk; that the policy of insurance 
sued on herein was and/or is void, and that the defendant 
is not indebted to the plaintiff or to any one elpe on account 
of said policy of insurance, except in the supi of $583.75, 
the amount of the premium paid therefor. 

PAUL F. MYERS, 
Attorney for pefendant. 

I 

I 

Joinder in Issue. j 

Filed Jun. 21,1929. i 

I 

1 

* * * * * * I • 

i 

I 

The plaintiff joins issue upon the defendant’s second 
amended second plea tiled herein the 7th day otj June, A. D. 
1929. | 

The plaintiff joins issue upon the defendant’s third, 
fourth, fifth, sixth, seventh, eighth and ninth pleas 
43 tiled herein. j 

TOBRINER & GjRAHAM, 
By LEON TOBRINER, 

Attorneys for Plaintiff. 

To Paul Myers, Esq., ! 

Attornev for the defendant: ! 

*• i 

Take notice that the issue joined in the ab<j>ve entitled 
cause will be tried at the next term of the Court.! 

TOBRINER & GRAHAM, 
By LEON TOBRINER, 

Attorneys for Plaintiff. 

i 

i 

Supreme Court of the District of Columbia. 

I 

Tuesday, May 3, 1932. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. j 

! 

******* 

Come again the parties hereto in manner asj aforesaid 
and the same jury that was respited yesterday, and the 
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defendant’s motion that the Court direct a special finding 
by tin* jury is denied; defendant’s exception hereto is noted 
and allowed, and after this cause is further heard and given 
to the jury in charge they upon their oath say they find for 
the plaintiff in the sum of Twenty-five Thousand Dollars 
($25,000.00) with interest thereon from August 16, 1927 by 
the direction of the Court. 

Further, for good cause shown it is ordered that the time 
within which to file a motion for a new trial is hereby ex¬ 
tended ten days from this date. 

44 Motion for Neic Trial. 

Filed Mav 14, 1932. 


* 


* 


# 


* 


Xow comes the defendant in the above entitled cause bv 
its attorney and moves this Honorable Court to vacate and 
set aside* the verdict of the jury rendered in such cause and 
to award it a new trial herein upon the following grounds: 

1. That said verdict is contrary to the evidence. 

2. That said verdict is contrary to the weight of the evi- 
deuce. 

3. That said verdict is contrary to law. 

4. That the Court erred in not granting the motion for a 
directed verdict. 

5. That the Court erred in denying defendant's prayers 
for instructions. 

6. The Court erred in instructing the jury as to the law. 

7. The Court erred in excluding all evidence introduced 
bv the defendant relating to anv of the defenses made on 
that policy on the answers to the questions in the applica¬ 
tion which was attached to that policy. 

S. The Court erred in directing a verdict for the plaintiff. 

9. And other errors occurring during the trial of said 
cause. 

I PAUL F. MYERS, 

Attorney for the Defendant. 
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45 Messrs. Tobriner & Graham, 

Attorneys-at-law, 

Southern Building, 

Washington, D. C., 

Attorneys for Plaintiff: 

I 

Please take notice that the foregoing motion for a new 
trial has been filed and will be argued at some time that the 
Court may designate. 

PAUL F. METERS, 
Attorney for the pefendant. 

j 

Service of copy of the above motion acknowledged this 
14th day of May, 1932. j 

TOBRINER & (jjRAHAM, 
By W. N. TOBRINER, 

Attorneys for Plaintiff. 


Memorandum of Court. 


Filed Jul. 1, 1932. 

* * * # * * * 

The motion for a new trial will be overruled. 

BAILEY, ,7. 

I 

Supreme Court of the District of Columbia. 

■ 

Friday, Jujly 1, 1932. 

Sessions resumed pursuant to adjournments! Hon. Chief 
Justice and Associate Justices presiding. 


* 


* * * 


# 



# 


Upon consideration of the motion filed herein for a new 
trial it is ordered that said motion be, and the same is 
hereby overruled and judgment on verdict is ordered. 
46 Wherefore it is considered that plaintiff recover 
of defendant herein the sum of Twenty-five Thou¬ 
sand Dollars ($25,000.00) with interest thereon from Au¬ 
gust 16, 1927, together with costs of suit to be fexed by the 
clerk and have execution thereof. 

BATLEY, 

6—5842a Justice. 

I 
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Memoranda. 

July 8, 1922.—Appeal noted. Supersedeas bond fixed at 
$36,000. 

July 11, 1932.—Supersedeas bond ($36,000) approved 
and filed. 

July 18, 1932.—Time to file Bill of Exceptions extended 
from day to day to and including Sept. 30, 1932. 

Assignment of Errors. 

Filed Jul. 25, 1932. 

*##*#** 

Conies now the defendant and for assignment of errors 
on appeal states that the Court below erred: 

1. In granting plaintiff's motion to exclude all evidence 
introduced bv the defendant relating to anv of the defenses 
made under the Application, Part 2, attached to the 
47 insurance policy. 

2. In instructing the jury that Part II of the Ap¬ 
plication attached to the policy of insurance when delivered 
to Sidney West was not a part of the application for that 
policy and that therefore the defendant could not, under the 
Code of Law of the District of Columbia, defend on account 
of any misstatements or misrepresentations made in said 
Part II. 

3. In refusing to grant defendant’s motion for a directed 
verdict. 

4. In taking the case from consideration of the jury on 
all of the evidence and in instructing the jury to render 
a verdict for the plaintiff. 

5. In other respects apparent of record. 

PAUL F. MYERS, 
Attorney for Defendant. 

Service of foregoing Assignment of Errors acknowledged 
this 25th dav of Julv, 1932. 

TOBR1XER & GRAHAM. 

Memorandum. 

September 12, 1932.—Proposed Bill of Exceptions filed. 


EUGENE C. GOTT. 


43 


48 Order Extending Time to File Record. 

Filed October 6, 1932. j 

| 

! 

Court of Appeals of the District of Columbia, October 

Term, 1932. 

I 

No. 2017, Original. Law. No. 75215. 

i 

Northwestern Mutual Life Insurance Company, a Cor¬ 
poration, Petitioner, 

vs. | 

Eugene C. Gott. I 

i 

On consideration of the petition for an extejnsion of time 
to and including November 30, 1932, within I which to file 
the transcript of record in the above entitled I cause in this 
Court, 

It is by the Court this day ordered that said petition be 
and it is hereby granted and the time extended as prayed. 

Per Mr. Chief Justice MARTIN, 

October 5, 1932. 


A true copy. Test: 
[seal.] 


HENRY W. HODGES, 

Clerk Court of Appeals, D. C. 


49 Memorandum. 

i 

October 31, 1932.—Bill of Exceptions signed. 

I 

Designation of Record. 

Filed July 25, 1932. 


Now comes The Northwestern Mutual Life Insurance 
Company, the appellant in the above entitlecl cause, and 
designates the parts of the record which it desires to have 
included in the transcript, said parts being considered suffi¬ 
cient for the determination of the questions raised on ap¬ 
peal, namely: 

1. Declaration filed April 9, 1928. 

2. Plea of defendant filed April 30, 1928. 

! 
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3. Joinder in Issue on defendant's First Plea filed May 
14, 1928. 

4. Defendant's Amended Second Plea filed May 31, 1928. 

5. Plaintiff's Demurrer to defendant's Amended Second 
Plea filed December 3, 1928. 

(>. Defendant's Plea- III, IV, V, VI, VII, VIII and IX 
filed May 21, 1929, with exhibit B attached. 

7. Memorandum of Court's action of May 24, 1929, over¬ 
ruling; plaintiff's Demurrer to defendant’s Amended Second 
Plea. 

8. Defendant's Second Amended Second Plea filed June 

7, 1929. 

30 9. Joinder of Issue filed June 21, 1929. 

10. Verdict. 

11. Motion for New Trial filed Mav 14, 1932. 

12. Memorandum of Court dated July 1, 1932, overruling 
Motion for New Trial. 

13. Judgment on Verdict dated July 1, 1932, and memo¬ 
randum of notation of appeal by defendant in open court on 
July 8, 1932. 

14. Memorandum of filing supersedeas bond on July 11, 
1932. 

15. Memorandum of extension of time to file Bill of Ex¬ 
ceptions to and including August 9, 1932. 

lb. Bill of Exceptions (to be furnished). 

17. Assignment of Errors filed July 25, 1932. 

18. This Designation of Record. 

PAUL F. MYERS, 
Attorney for Defendant. 

Service of copy of foregoing acknowledged this 25th 
dav of July, 1932. 

TOBRINER & GRAHAM, 

Attorneys for Plaintiff. 

51 Supreme! Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, herebv certify the foregoing 
pages numbered from 1 to 50, both inclusive, to be a true 
and correct transcript of the record, according to direc- 
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tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 75215 at Law, wherein Eugene 
C. Gott is Plaintiff and The Northwestern Mittual Life In¬ 
surance Company, a corporation, is Defendant, as the same 
remains upon the tiles and of record in said Churt. 

In testimony whereof 1 hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 

said District, this 3rd dav of November, 1932.! 

* 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

By ALE G. BUHRMAN, j 

Asst. Clefk. 

i 

52 In the Supreme Court of the District of Columbia, 


Holding a Circuit Court. 
At Law. 


No. 75215. 


Eugene C. Gott, Plaintiff, 


v. 


r he Northwestern Mutual Life Insurance| Company, a 

Corporation, Defendant. 

Bill of Exceptions. 


At the trial of this case before the Honorable Jennings 
Bailey, Associate Justice of the Supreme Cour|t of the Dis¬ 
trict of Columbia, and a jury, duly empaneled $nd sworn to 
try the issues herein, which trial began on April 26, 1932, 
and thereafter was further proceeded with, the hereinafter 
recited proceedings were had and evidence given or offered, 
all before the jury retired to consider its verdicjt, namely: 

With the permission of the Court this easel and that of 
Florence II. West v. The Northwestern Mutual Life Insur¬ 
ance Company, at Law, No. 75,234, were consolidated for 
the purpose of trial. 

The plaintiff thereupon offered and there was received 
in evidence the policy of insurance with the! application 
attached thereto, the Court stating that the oififer and ac- 
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ceptance of it in evidence did not preclude the plaintiff 

from attacking the validity of the application as not in 

compliance with tho statutes in force in the District of 

Columbia, to which ruling the defendant excepted. The 

execution of the policy and delivery thereof with Parts 1 

and II and Certificate 600 attached to Sidnev West, as well 

* 

as the proof of death, were admitted by both parties. 


Howard P. Jackson was called as a witness by tlie plain¬ 
tiff and, having been sworn, testified in substance as fol¬ 
low’s: That he was an agent for the Northwestern Mutual 
Life Insurance Company and had been for about fourteen 
years; that he negotiated the two policies involved in the 
present suit, namely, the one payable to Mrs. Florence II. 
West, and the other to Eugene C. Gott: that he delivered 
the policy payable to Mrs. West to Sidney West, and the 
other policy, namely, the Gott policy for $25,000.00, came 
subsequently into his possession and was delivered to Mr. 
Eugene Gott. 


53 On cross-examination the witness identified a 

paper introduced in evidence, marked E. C. Gott 
No. 1, as a $25,000.00 policy on the life of Sidney West pay¬ 
able to said Gott. Application therefor was signed by Sid¬ 
ney West and the policy as originally issued was payable 
to Mr. West’s estate, on what is known as personal form in¬ 
surance. The policy was delivered to witness by the Insur¬ 
ance Company with West’s estate as beneficiary: that wit¬ 
ness then took it to Mr. West: that the insurance was 
issued to Mr. West’s estate merely for the purpose of hav¬ 
ing it issued and was taken to Mr. West and shown to him: 
that Mr. West then declined to buv the insurance on him- 
self for the benefit of the business and said he could not go 


into the matter of business or partnership insurance before 
he went abroad, and that if Mr. Gott wished to go into it, 
4 ‘all right,” but he could not do it before he went away; 
that in connection with the policy in question, Mr. West did 
nothing except to agree if Mr. Gott wished to buy the policy, 
to change the beneficiary to Mr. Gott, and to relinquish any 
right that he, West, or his estate, might otherwise have in 
the contract, and on the 21st day of February, West signed 
in witness’ presence a document changing the character of 
the policy as far as the beneficiary was concerned; that wit- 
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I 

ness had 1 lie policy there at that time. Witjness identified 
his signature on the request for change of beneficiary. 

On redirect examination witness testified that he had 
what subsequently became the Gott policy majde out for the 
purpose of selling it either to Mr. West, or Mr. West and 
Mr. Gott, or Mr. Gott, whoever would ultimately buv it for 
the benefit of the partnership; that he took it down to Mr. 
West, who declined to buy it, and to go into the question of 
partnership insurance at that time; that witness had the 
policy with him and showed it to Mr. Westj, but did not 
recall whether he ever actually got it; that I Mr. West no 
more than saw the policy; that around the l;)th or 17th of 
February witness delivered the policy to Mr. Gott; that 
after Mr. West declined to take the policy and witness got 
Mr. Gott’s consent that he would buv it, witness had to get 
West to sign the form transferring the ownership of the 
beneficiary in the policy to Gott; that after the said paper 
was signed, witness sent the policy back to the home 
54 office of the company in Milwaukee add gave Mr. 

Gott a receipt for it; that it was sentj back to the 
home office for the purpose of having a chapge of bene¬ 
ficiary endorsed on it; that when witness received the 
policy back from the Company, he delivered it to Mr. Gott. 

On recross-examination, witness testified that he had the 
policy with him when he went to Mr. West to j get his con¬ 
sideration as to the purchase of it; that he Showed it to 
Mr. West; that Mr. West did not sign the document re¬ 
questing change of beneficiary when he was first shown 
the policy but about a week later, on February |21st. 

The attorney for the defendant thereupon moved for a 
directed verdict on the ground that the plaintiff had not 
proved delivery of the policy. A discussion then ensued 
on the question of delivery of the policy, during which the 
following was said: 

“Mr. Myers: Delivery is essential to the completion of 
this contract. If it was delivered—we are willing to admit 
it; if it was not delivered there was never any (*ontract. 

i 

Mr. Tobriner: Well, it was. 

The Court: You admit it was delivered, then, to Mr. 
West? i 
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Mr. Tobriner: Yes, delivered to Mr. West and then as¬ 
signed. 

Mr. Myers: That is all right. 

The Court: As to whether he saw it or not is a different 
question. 

Very well, proceed with the case.” 


Whereupon counsel for plaintiff advised the Court that 
he rested his case. 

The policy of insurance with application attached ap¬ 
pears as part of the transcript of record herein as Exhibit 
B to Defendant's pleas III to IX, inclusive (page —). 
The policy contract was executed February 9, 1927 and is 
in the face amount of $25,000.00. The beneficiary desig¬ 
nated on the first page thereof is Sidney West’s “execu¬ 
tors, administrators or assigns”, but by endorsement on 
the policy, the date of said endorsement being February 
25, 1927, the beneficiary, by request of the insured, was 
changed to Eugene C. Gott, his executors, administrators 
and assigns, the insured waiving the right to change 
55 the beneficiary. Part I of the Application attached 
to the policy, purported to be signed by Sidney West 
on February 7, 1927. Part II thereof, also attached to the 
policy consisted of declarations made to two Medical Ex¬ 
aminers of the Xort?/7/estern Mutual Life Insurance Com¬ 
pany and results of medical examinations of Applicant by 
Doctors Brumbaugh and Ilawfield. The said declarations 
and results of the medical examination were on two sepa¬ 
rate papers, one of which purports to have been signed by 
Sidney West on January 28, 1927 in the presence of Dr. 
G. W. Brumbaugh, the other of which being signed by the 
said West in the presence of Dr. James Ilawfield, bearing- 
no date. Dr. James Hawfield testified at the trial that he 
signed the aforementioned paper showing declarations and 
results of the medical examination of said West on Janu¬ 
ary 28, 1927. Form 600, being personal certificate that ap¬ 
plicant was in good health at the time of his signing thereof 
and had not been sick nor sustained any bodily injury, 
nor consulted or been prescribed for by any physician or 
other person since he was last examined for insurance in 
the Northwestern Mutual Life Insurance Company, pur¬ 
ports to have been signed bv Sidney West on February 
7, 1927. 
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The defendant, for the purpose of proving] the manner 
in which the said Application in its several pajrts had been 
attached to the policy of insurance in questioh, introduced 
in evidence the testimonv of Doctors John WL Fisher and 
G. G. Harlow taken at Milwaukee, Wisconsin, by deposi¬ 
tion, on March 3, 1932. 

Doctor Fisher testified that he was medical director of 
the Northwestern Mutual Life Insurance Company and 
had been such since 1896; that a paper handed to him was 
an application for insurance on the life of Sjidney West, 
bearing date at Washington, D. C., February]7, 1927, for 
an additional policy of $25,000.00; that the saijd additional 
insurance was approved on February 9, by the'] witness and 
Dr. Harlow subject to document 600. The said! application, 
Part I, was offered in evidence and marked *jdefendant’s 
exhibit, Fisher 4, G. H. K.’\ The following testimony was 
then adduced (pages 14 to 17 of stenographic Record): 

I 

Q. Attached to this original application, Dr. Fisher, 
marked Exhibit Fisher 4, there doesn’t appear ]to be a new 
medical examination, part two, such as we had jin the other 
case. Can you explain the reason for that, junder your 
rules? A. That was approved subject to Document 600, 
which is in accordance with our rules in applying for addi¬ 
tional on the previous examination within thirty days. 

Q. Now, I hand you a piece of paper,]what is it? 
56 A. Document 600. Personal certificate, ] Northwest¬ 
ern Mutual Life Insurance Company, signed by Sid- 

nev West. 

« 

Q. You state that your department, and yoii, approved 
this application under your rules? A. Additional policy, 
yes. 

Q. For the additional policy of $25,000 mentioned in the 
application, Exhibit Fisher 4. A. Yes. j 

Q. Now, was the examination made and reported and 
the application made and reported in the othep policy un¬ 
der your rules the basis for approval of the application in 
this policy? A. With the additional statement that is made 
here in Document 600. ! 

Q. 1 understood you to say that your department passes 
upon the acceptability of risks, is that right? A. Yes sir. 

Q. On what do you rely in reaching your approval or 
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disapproval ? A. On the statement made on parts one and 
two of the application supplemented by the examination 
made by our examiner on part three, special report of the 
examiner. 


Q. You state that you approved the application of Sid¬ 
ney West for $25,000 insurance in policy Xo. 1967733. You 
say you approved that application and accepted the risk 
on behalf of the company? A. We did. 

Q. On what did you rely ? A. Relied on the statements 
that Mr. Sidney West made to our examiner, which was 
recorded on parts two of Exhibits Fisher 2A and 2B and 
upon the examinations made by Drs. Hawfield of Wash¬ 
ington, 1). C. and Dr. Brumbaugh of the same Oitv. 

Q. What arc tlu* dates of those examinations? A. Janu 

arv 28. 

% 

Q. Did you rely on anything else in this case? A. 
57 We relied on the further statements made in docu¬ 
ment 600 marked Fisher 6. 

Q. What is the date of that statement in Defendant's 
Exhibit Fisher 6. A. Februarv 7, 1927. 

Q. What was the date, again, of the medical examination 
on which von relied? A. Januarv 28, 1927. 

• i 7 

Q. Approximately how many days later was this docu¬ 
ment signed? A. January 28 and February 7, figure that 
out. 

Q. Ten days. So that the time was within your rules 
for issuing another policy on the first examination. A. 
It was. 


On cross-examination Dr. Fisher testified in part (pages 
s 39): 


Q. These Darts Two on both of these insurance policies 
that are in controversy here, entitled declarations, made 
to the medical examiner of Northwestern Mutual Life In¬ 
surance Company are supposed to have been filled out by 
the medical examiner in the presence of the applicant, 
when he was being examined? A. Surely, they have to be. 

Q. The questions are supposed to have been read to him? 
A. Yes sir. 

Q. And he is supposed to have given his answer to each 
question as it was propounded by the examiner, and the 
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answer is supposed to have been written dpwn at that 
time, is that correct? A. Yes, sir. 

Q. As part of that examination you also ljave another 
portion known as Part Three, which is the report of the 
examiner to the company? A. Report upon his examina¬ 
tion of the applicant, yes sir. 

Q. And that is, in this instance, printed upon the back 
of Part Two? A. Yes sir. ! 

Q. When this application of West for the $^5,000 policy, 
came in, and that’s policy No. 1967733, no examiner’s ex¬ 
amination or report came with it? A. No. We had that 
on file. 

Q. And the only thing that you received was this appli¬ 
cation known as Part One and the personal certificate which 
you always identify in your evidence as Document 
58 600. Those are the papers offered in evidence and 

marked defendant’s Exhibit Fisher 4, [defendant’s 
Exhibit Fisher 5 and defendant’s Exhibit Fisher 6? A. 
Yes, sir. 

On redirect examination Dr. Fisher testifjed in part 
(page 40): 

Q. You testified on cross examination that when the ap¬ 
plication was received for the $25,000 policy, [defendant’s 
Exhibit Fisher 4 and 5, and form 600, Exhibit! 6, that you 
had Parts Two on file, the medical examination? A. Yes, 
sir. | 

Q. In passing upon the acceptability of this disk for this 
$25,000 were Parts Two on tile taken into consideration? 
A. Thev were. 

i 

i 

Dr. George A. Harlow testified that his business in 1927 
was Assistant Medical Director of the Northwestern 
Mutual Life Insurance Company and that he still occupied 
that position; that he has held that position siijice the Fall 
of 1899; that one of his duties in such position is to pass 
upon the selection of risks; that in order to obtain a policy 
an application therefor must be submitted injeach case; 
that applications are examined and passed dpon in the 
Medical Department of the Insurance Company; that an ap¬ 
plication consists of Part One, which is filled out, as a rule, 
by the soliciting agent and signed by the Applicant, Part 
Two has questions upon it which are asked by the Examiner 
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at the time of the examination and which have to be signed 
by the prospective applicant and Part Three which consists 
of the Medical Examination by the regular appointed Medi¬ 
cal Examiner; that it is customary to have a double medical 
examination whdre the amount of insurance is large—at the 
present time $25,000.00 or $30,000.00; that the Northwest¬ 
ern Mutual Life Insurance Company accepts only standard 
risks and does not do a sub-standard business (Pages 41, 
42, 43). 

He further testified (pages 49 to 52, inclusive): 

Q. I hand you defendant’s Exhibit Fisher No. 4, 5 and 6, 
being the application of Sidney West for policy No. 1967733, 
the information ion the back thereof, and the personal cer¬ 
tificate signed bv Mr. West under date of Februarv 7, 1927, 
respectively. Did you have anything to do with that ap¬ 
plication? A. I did. 

59 Q. Do you know whether that application was ac¬ 
cepted? A. It was. 

Q. In accepting that application, did you pass upon it ? 
A. I did. 

( L ). What did vou consider in reaching vour conclusion? 
A. Considered the previous answers of Mr. West to the 
doctor's interrogations on Part Two, and physical exami¬ 
nation and also the supplementary personal certificate 
signed bv Mr. West on Februarv 7, 1927. 

Mr. Tobriner; One moment. Would you mind being ex¬ 
plicit about that. Was that examination on the policy No. 
1966357, so as to identify it? 

Q. You refer in your answer to the part Two answers. 
You are referring, are you not, to defendant's Exhibit 
Fisher 2A and 2B. Who made those examinations? A. 
Examinations were made by Dr. Brumbaugh, G. M. Brum¬ 
baugh, and Dr. James Hawfield, on the 28th of January, 
1927. 

Q. Who signed them? A. Signed by Dr. Fisher and my¬ 
self. the medical director and myself. 

Q. Are the answers to the questions in parts Two cer¬ 
tified to as correct ? A. Signed by Mr. Sidney West as be¬ 
ing correct. 

Q. When the application you have before you, that is, de¬ 
fendant’s Exhibit 4 for the $25,000 policy, when that ap- 
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request for 
ached in the 


i 

plication came in, where were the original reports of part 
Two and Part Three that von referred to in vour answer? 

• ♦'i 

A. They were attached to this supplementary 
additional insurance. 

Q. Who attached them? A. They were att; 
office and brought to me by one of the clerks jin the office, 
as all cases are. 

Q. Would you explain that procedure? A. That is to 
be sure that it will enable the medical director or his as¬ 
sistant to check up on the previous examination as well as 
the supplementary personal certificate of hedltli which is 
signed by the applicant, in this case, by Sidney West. 

Q. If an application for insurance is made jand medical 
examination had, such as here, for a policy and ten days 
later another application is made, what is the rule 
00 of the company and what is the customary rule 
among insurance companies? A. it is |not custom¬ 
ary to require another medical examination. 

Q. Why? A. Because of the fact that it was only ten 
days prior that the man was physically examined for life 
insurance. 

Q. Did you have a record of that examination? A. We 
did. | 

Q. Before you ? A. Yes. 

Q. What is the rule of your company as to tijme. In this 
case it was ten days. Suppose it had been six pionths? A. 
We would have required another medical examination in 
six months. After sixty days a physical blank is required. 

Q. Is this the universal practice of your company'? A. 
It is. j 

Q. What is the purpose of document marked 'Defendant’s 
Exhibit Fisher (5? A. To make sure that the applicant is in 
good health so far as lie knows and has had no|intervening 
illness anv time from the time of the examination, which 
was made in this case ten days prior. 

On cross-examination Dr. Harlow testified in|part as fol¬ 
lows (pj). b*4, 65, 66): | 

i _ 

Q. Dr. Harlow, the application for policy Xo. 1967733 
which is the defendant’s Exhibit Xo. 5 was an j application 
for a policy for $25,000, was it not ? A. It was. 

Q. The application for policy 1966357 was for a policy of 
$20,000, was it not ? A. It was. 
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Q. That application was signed on the 28th day of Janu¬ 
ary 1927? A. Part I was signed on the 28th of January, 
1927. 

Q. And Part II was signed- A. The examination was 

made the same daw 

mi 

Q. There was no special examination so far as you know, 
on the $25,000 policy? A. Made ten days before. 

Q. Answer the question, though. A. There was 
61 no special examination on the $25,000 policy. 

Q. There was no special examination? A. Except 
that this supplementary insurance was considered in con¬ 
nection with the medical examination made ten da vs 

m> 

previously. 

Mr. Tobriner: Notice is given that the latter part of the 
answer is not directly in reply to the question. We move to 
strike out. 

Q. The only thing you had in your official files of the com¬ 
pany specifically relating to the policy 1966357 known as 
the $25,000 was the defendant's Exhibit Fisher No. 4, which 
was an application for the policy and the personal certifi¬ 
cate known as Document 600, defendant’s Exhibit Fisher 
No. 6. A. It was not. 

Q. What else did you have that specifically referred to 
the application for that $25,000 policy? A. The medical 
examination of ten days prior was attached to and con¬ 
sidered at the time the additional insurance was applied for 
under 1967733. 

Q. That medical examination that you say, which was 
attached was attached while in your office and was not sent 
in with the application, was it not ? A. It was not sent in 
as Part II but had been sent in ten days prior. 

Q. In relation 1 -A. In connection with the entire ap¬ 

plication for insurance on the same life. 

On redirect examination Dr. Harlow testified in part 
(page 69): 

Q. Now, the practice in your own company. Is it the 
practice to issue any number of applications on a single 
medical examination, provided the insurance is applied for 
and issued within a certain time? A. It is. 

Q. The original of the medical examination reports. 
Parts II and III are filed in your department ? A. They 
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are. Always in our department and taken pito considera¬ 
tion in connection with any additional insurance within a 

* 

certain length of time. 

Q. If the time, sixty days, has elapsed? Then a new 
medical short blank is required. | 

I 

62 The defendant thereupon offered anil there was re¬ 
ceived in evidence a paper bearing the signature of 
Sidney West and dated Washington, D. C., February 21, 
1927, which paper was marked defendant’s Exhibit No. 1. 
A true and correct copy of the said paper follows: 

i 

Change and Designation of Beneficiary. 

i 

Washington, I). (’., Februajry 21, 1927. 

I hereby revoke the appointment of the jp resent bene¬ 
ficiary or payees under policy issued by The [Northwestern 
Mutual Life Insurance Company on my life! No. 1967733, 
viz: My executors, Administrators, or Assigns. 

1 hereby designate Eugene Cissell Got.t, my Associate in 
Business, His Executors, Administrators, oij* Assigns, as 
beneficiary under said policy, without reservation of the 
right on my part to revoke or change the designation of the 
beneficiary now made. Said Company is hejreby author¬ 
ized, requested and directed to endorse said policy accord¬ 
ingly. i 

It is understood and agreed that the above revocation and 
new designation of beneficiary shall be subject] and without 
prejudice, to any outstanding loan which maiy have been 
made by said Company upon the security of ah assignment 
of this policv. 

(Sgd.) SIDNEjY WEST. 

Witnesses: 

(Sgd.) G. IIANLEIN. i 

(Sgd.) HOWARD J. JACKMAN. i 

° i 

i 

i 

There were offered bv the defendant and received in evi- 
deuce two policies of life insurance issued by the defendant 
company on the life of Sidney West in 1919. (|)ne of these 

policies No. 1351402 showed on the face thereof to have been 
executed by officials of the defendant company oiji August 25, 
1919 and was in the face amount of $5,000.00. Attached to 
the said policy and made a part thereof by the terms of the 
policy itself were the following: 
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(1) Part I of the application, being written application 
signed by Sidney West applying for $5,000.00 Ordinary 
life insurance with short term to December -1, 1019, and 
dated August 25, 1919 and (2) Part II being “declarations 
made to the Medical Examiner of the Northwestern Mutual 
Life Insurance Company” by Sidney West, the said 
05 declarations purporting to be signed by Sidney West 
in the presence of John A. Foote, M. I). Medical Ex¬ 
aminer of the defendant company. The said Part II is 
not dated but states that it “forms part of the accompanying 
application signed by the undersigned applicant and marked 
Part I’\ and that “said application is to be hereto an¬ 
nexed.” The other of the said policies introduced in evi¬ 
dence, No. 1551405 showed on the face thereof that it was 
executed by officials of tin* defendant company on August 
25, 1919 and was in the face amount of $10,000.00. At¬ 
tached to the said policy and made a part thereof by the 
terms of the policy itself were the following: 

(1) Part I of the application being written application 
signed by Sidney W’est and applying for $10,000 ordinary 
life insurance with short term to December 21, 1919, and 
dated August 25, 1919, and (2) Part II being “declarations 
made to the Medical Examiner of the Northwestern Mutual 
Life Insurance Company” by Sidney West, the said declara¬ 
tions purporting to be signed by Sidney West in the pres¬ 
ence of John A. Foote, M.D., Medical Examiner of the de¬ 
fendant company. The said Part II is not dated but states 
that it “forms part of the accompanying application signed 
by the undersigned applicant and marked Part I”, and that 
“said application is to be hereto annexed.” 


Parts II attached to the two policies above mentioned 

were photographic copies of the same original Part II, being 

the declarations made bv Sidnev W’est to the Medical Ex- 

• • 

aminer, John A. Foote, M. I)., and recorded on said original 
Part II. The defendant thereupon introduced evidence in 
support of its plea that the policy in question should be 
avoided because of the fact that the insured, Sidney West, 
made certain answers in Part II of the application attached 
to the policy to questions propounded to him by the medical 
examiner which the defendant alleged were false and un¬ 
true. At the close of the testimony in the case, the plain¬ 
tiff’s attorney made a motion to strike out all of the evi- 
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dence introduced by the defendant insofar as it related to 
the defense made on account of alleged faljse answers in 
Part II of the application on the ground that the defendant 
could not defend on account of such answers tjecause of Sec¬ 
tion 657 of the Code of Law of the District} of Columbia. 
The Court granted the plaintiff's motion to jstrike out the 
said evidence to which the defendant noted an ex- 

i 

64 ception. 

The Court thereupon directed the jury to find for 
the plaintiff in the sum of $25,000.00 with interest from Au¬ 
gust 15, 1927. The Court in charging the jury stated (page 
.‘>41 of the stenographic record): i 

i 

i 

“A very different question has arisen in the Gott case. 
Under the laws of the District of Columbia, every insurance 
policy must have attached to it the application for insur¬ 
ance; and the statute provides that, unless tliiit application 
be attached to the policy, no defense can be made on account 
of any false representation made in the application. 

“Now, in this Gott case—or there was first in the West 
case, the application for insurance and as a| part of that 
were certain statements which are the basisj of this suit. 
When Sidney West applied for the other policy, he made an 
application, but there was no accompanying statement, such 
as in the West case. The insurance company^ however, as 
a part of the policy, attached to policy a copy of that portion 
of the application in the West policy—in Mrs. West’s pol¬ 
icy—which was not a part of the application fbr the second 
policy. | 

“And therefore, in my opinion, the insurance company 
cannot defend in the Gott policy on account of any misstate¬ 
ments or misrepresentations made in the application for the 
first policy, of $20,000.00. j 

“So in that case, the Gott case, I instruct yoji to return a 
verdict in favor of the plaintiff, in the sum of $25,000, with 
interest from August 16, 1927. [ 

“And I think you excepted to that, Mr. Myers? 

“Mr. Myers; Yes, if your Honor please, I except to that. 

“The Court; Members of the jury, you may retire and 

consider your verdict.” I 

I 
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And thereupon the jury retired to consider its verdict and 
thereafter the jury returned a verdict in accordance with 
the Court’s direction in favor of the plaintiff in the sum 
of $25,000 with interest from August 1, 11)27. 

The foregoing is the substance of all of the testimony 
bearing upon the'exceptions herein reserved on behalf of 
the defendant. 


And thereupon, 1 and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, before the jury retired to con¬ 
do sider of its verdict, and because the matters and 
things hereinbefore recited are not matters of rec¬ 
ord, in order to make* the same a part of the record herein, 
which is herebv ordered, so that the defendant mav have his 
case reviewed on appeal, the defendant, by its attorney, 
moves the court to sign and seal this, its Rill of Exceptions, 
to have the same force and effect as if each and everv one 
of said exceptions had been separately signed and sealed 
which motion is granted by the Court: and thereupon the de¬ 
fendant tenders this, its Bill of Exceptions, and requests 
the court to sign and seal the same, which is accordingly 
done, now for then, this 31st dav of October, 1932. 

! JEXXIXGS BAILEY, 

Justice. 


Approved. 

TOBRIXER & GRAHAM, 

Bv BYROX U. GRAHAM, 

Attorneys for Euf/rue C. (loft. 


(>6 [Endorsed:! At Law. Xo. 75215. Eugene C. 

Gott, Plaintiff, v. The Xorthwestern Mutual Life In¬ 
surance Company, a corporation. Defendant. Bill of excep¬ 
tions. Paul F. Myers, 817 Munsey Bldg., Attorney for De¬ 
fendant. Filed Sep. 12, 1932. Frank E. Cunningham, 
Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
Xo. 5842. The Xorthwestern Mutual Life Insurance Com¬ 
pany, a corporation, appellant, vs. Eugene C. Gott. Court 
of Appeals, District of Columbia. Filed Xov. 4, 1932. 
Henry \V. Hodges, clerk. 
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IN THE 

Court of Appeals, District of Columbia. 

October Term, 1932. 

i 

:i ‘ ' ' T 

No. 5842. 

-- 

I 

I 

The Northwestern Mutual Life Insurance 
Company, a Corporation, Appellant , 

v. 

j 

Eugene C. Gott, Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

i 

This case comes up to this Court on appeal froijn the 
Supreme Court of the District of Columbia wherq trial 
was had before Honorable Jennings Bailey, Associate 
Justice of said Court, and a jury on April 26, 1932, 
trial being concluded on May 3, 1932. 

With the permission of the Court below this! case 
and that of Florence H. West v. The Northwestern 
Mutual Life Insurance Company , at Law No. 75,234, 
were consolidated for the purpose of trial. The West 
case is also before this Court on appeal, being No. 
5843, October Term, 1932. 

At the trial the plaintiff offered, and there w^s re¬ 
ceived in evidence, the policy of insurance sued upon, 
with application attached thereto, the Court stating 
that the offer and acceptance of it in evidence Would 
not preclude the plaintiff from attacking the validity 
of the application as not in compliance with the statutes 
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in force in the District of Columbia, to which ruling 
the defendant excepted. The execution of the policy 
and delivery thereof to Sidney West, with Parts I and 
II and certificate 600 attached, as well as the proof 
of death, were admitted by both parties. (R. 46.) 

The copy of the application attached to the policy 
comprised Part I signed by Sidney West on February 
7th, 1927, and Parts II thereof consisted of declara¬ 
tions made to two medical examiners of the North¬ 
western Mutual Life Insurance Company by the 
applicant, said Sidney West. The said declarations 
were on two separate papers, one of which purports 
to have been signed on January 28th, 1927, by the 
applicant in the presence of Dr. G M. Brumbaugh, 
and the other was signed by the said West in the 
presence of Dr. James Hawfield, bearing no date. 
Dr. Hawfield, at the trial, testified that he signed the 
said paper showing declarations and results of the 
medical examination of said West on January 28, 1927. 
(R. 4S.) The personal certificate purporting to be 
signed by said Sidney West on February 7th, 1927, 
certifying that the applicant was in good health at the 
time of his signing the certificate, and had not been 
sick, nor sustained any bodily injury, nor consulted 
or been prescribed for by any physician or other person 
since he was last examined for insurance in the North¬ 
western Mutual Life Insurance Company, etc., was 
also attached to the policy. (R. 48.) 

The policy of insurance with application attached 
appears as part of the transcript of record herein as 
Exhibit B to defendant's pleas III to IX, inclusive, 
pages 18 to 33. 

The policy contract in question, No. 1,967,733, was 
issued by the appellant company on February 9, 1927, 
on the life of said Sidney West, and is in the face amount 
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of $25,000.00. It was delivered, accepted and first 
premium paid thereon on or about February 21, j 1927. 
(R. 47.) | 

The said policy contract contained among Others 
the following provisions: 

<<* * * no insurance shall be effected and no 
liability shall exist unless and until a policy 
applied for is issued and delivered to the applicant 
and the first premium thereon actually paid during 
his lifetime.” (Folio page 30, opposite R. 32, 
last sentence before applicant’s signature.) 

“This Policy is issued by the Company and 
accepted by the parties in interest subject tb the 
provisions stated on the consecutively numbered 
pages hereof which are hereby made a part of this 
contract.” (Side folio 24, opposite It. 18.) j 

i 

“GENERAL PROVISIONS 

j 

“Policy 1. This Policy and the application therefor 
and Ap- (a copy of which is attached hereto) cpnsti- 
plica- tute the entire contract between the parties, 
tion All statements made by the Insured in apply- 
Entire ing for this Policy shall, in the absence of 
Con- fraud, be deemed representations and! not 
tract. warranties, and no statement made by the 
Insured or on his behalf shall avoid j this 
Policy or be used in defense of a claim here¬ 
under unless it is contained in the said Appli¬ 
cation and a copy thereof is attached td this 
Policy when issued.” (II. 19.) j 

The personal certificate (Form 600) attached to 
policy and expressly made a part of the policy contract 
reads as follows: 

“I hereby certify that no negotiation for other 
insurance is now pending or contemplated, 'and 
that no insurance has been issued upon my j life, 
nor have I applied to any Company or Society 
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for insurance, since last examined for insurance 
in this Company; that I have not been sick, nor 
sustained any bodily injury, nor consulted or 
been prescribed for by any physician or other 
person, since I was last examined for insurance 
in this Company, and that I am in good health 
at this time, except as follows: 

“ (State fully all exceptions.): No exceptions. 

“I understand and agree that no liability on 
account of this Certificate exists on the part of the 
Company until said Company, at its Home Office, 
approves the same. 

(Sgd) “ Sidney West.” 

“ Approved February 9th, 1927.” (R. 32, 33.) 

On February 21, 1927, the policy contract with 
application Part I and Parts II and personal certificate 
Form 600 attached having been delivered to the said 
West and first premium paid, Sidney West wTote to 
the appellant company as follows: 

“ Washington, D. C. 

“ February 21, 1927. 

“I hereby revoke the appointment of the 
present beneficiary or payee under policy issued by 
the Northwestern Mutual Life Insurance Company 
on my life No. 1,967,733, viz.: My executors, 
Administrators or Assigns. 

“1 hereby designate Eugene Cissel Gott, my 
Associate in Business, His Executors, Adminis¬ 
trators, or Assigns, as beneficiary under said policy, 
without reservation of the right on my part to 
revoke or change the designation of the beneficiary 
now’ made. Said Company is hereby authorized, 
requested and directed to endorse said policy 
accordingly. 

“It is understood and agreed that the above 
revocation and new’ designation of beneficiary 
shall be subject, and without prejudice, to any 
outstanding loan w’hich may have been made by 
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said Company upon the security of an assignment 
of this policy. 

(Sgd) “ Sidney Wefet.” 

“ Witnesses: 

(Sgd) “G. Hanlein j 

(Sgd) “ Howard J. Jackson.” 

(R. 55.) | 

On February 25th, 1927, the company madp the 
following endorsement on the policy (Exhibit B-Rj. 19): 

“ Milwaukee, Wisconsin 
“February 25, 19^7. 

“By request of the insured, Eugene C. pott, 
associate in business, his executors, administrators 
or assigns, is hereby named beneficiary ini this 
policy. The insured having waived the rigpt to 
change the beneficiary such privilege is revoked. 

(Sgd.) “H. R. Ricker, 
“Asst. Secretary.” 

The said Sidney West died on August 9th, |l927, 
and the beneficiary, Eugene C. Gott, filed propf of 
death and claimed payment under the policy (R. 2-3.) 
The appellant refused to make payment on the grpund 
that the insured had made material misrepresentations 
to the Company’s medical examiners as recorded 
over the signature of the insured in Parts II of the 
application which was a part of the policy contract; 
that the insured was not in sound health when he 
signed the certificate of February 7th, 1927, j also 
a part of the policy contract; that within two years 
before the date of the said examinations and answers 
made over insured’s signature on January 28th, J927, 
insured w*as attended by physicians in Washington 
and Baltimore and was confined in a nursing honke in 
Baltimore under the care of an eminent Johns Hopkins 
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specialist who later sent insured to Buena Vista Springs, 
Pennsylvania, for further convalescence and that under 
orders and directions of physicians he was away from 
his work and usual occupation for more than two 
months. (R. 4-5-6). 

The beneficiary, Eugene C. Gott, thereupon filed 
suit in the Supreme Court of the District of Columbia 
for the face of the policy and the case was heard and 
trial was had as heretofore stated. 

The defendant thereupon introduced evidence in 
support of its pleas that the policy in question should 
be avoided because of the fact that the insured, Sidney 
West, made certain answers in Parts II of the applica¬ 
tion attached to the policy to questions propounded to 
him by the company’s medical examiners which the de¬ 
fendant alleged were false, material to the risk and that 
the company was induced to issue the policy because of 
these false answers and that said policy would not have 
been issued under the general practice prevailing among 
insurance companies had the true facts been knowm. 

The defendant for the purpose of proving the manner 
in which the said application Part I and Parts II had 
been attached to the policy of insurance, introduced 
in evidence the testimony of Dr. John W. Fisher, 
medical director of the company, and Dr. G. G. Harlow, 
assistant medical director of the company, by deposi¬ 
tion taken March 3, 1932. Each doctor testified in 
substance that he had passed upon the acceptability 
of this risk and that in passing upon the acceptability 
of said risk they had taken into consideration the 
answers made by the applicant to the company’s 
medical examiners and recorded in Parts II of the 
application, also the personal certificate of said appli¬ 
cant to the effect that he was in good health on February 
7, 1927, and that he had not consulted or been pre- 
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scribed for by any physician or other person sincpe last 
examined for insurance in The Northwestern Mutual 
Life Insurance Company, which examination was‘made 
on January 28th, 1927, some ten days preyious, 
and that more than one insurance policy could be issued 
to the same person on a single medical examination 
provided such policies were issued w’ithin sixty d^ys of 
said examination by the company’s medical examiners. 
(R. 49-55.) j 

Defendant also introduced in evidence two policies 
of life insurance issued by the appellant on the life of 
Sidney West in 1919. Said policies had copies of ap¬ 
plications attached thereto and Parts II attached to 
each of said policies w’ere photographic copies of the 
same original Parts II, being declarations made by; said 
Sidney West to medical examiner John A. Foote, 
M.D. (R. 55-56). j 

At the close of the testimony in the case, the plaintiffs 
attorney made a motion to strike out all of the evidence 
introduced by the defendant insofar as it related tb the 
defense made on account of alleged false answers in 
Parts II of the application on the ground that! the 
defendant could not defend on account of such answers 
because of Section 657 of the Code of Laws of j the 
District of Columbia. The Court granted the plaintiffs 
motion to strike out the said evidence to which; the 
defendant duly excepted (R. 56, 57). 

The Court thereupon directed the jury to findj for 
the plaintiff in the sum of 825,000.00 with interest fj-om 
August 16th, 1927. The Court in charging the jqry 
stated: j 

i 

“ A very different question has arisen in the Gott 
case. Under the laws of the District of Columbia, 
every insurance policy must have attached td it 
the application for insurance; and the statute 
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provides that, unless that application be attached 
to the policy, no defense can be made on account 
of any false representation made in the application. 

“Now, in this Gott case—or there was first 
in the West case, the application for insurance 
and as a part of that were certain statements which 
are the basis of this suit. When Sidney West ap¬ 
plied for the other policy, he made an application, 
but there was no accompanying statement, such 
as in the West case. The insurance company, 
however, as a part of the policy, attached to 
policy a copy of that portion of the application in 
the West policy—in Mrs. West’s policy—which 
was not a part of the application for the second 
policy. 

“And, therefore, in my opinion, the insurance 
company can not defend in the Gott policy on 
account of any misstatements or misrepresenta¬ 
tions made in the application for the first policy, 
of $20,000. 

“So in that case, the Gott case, I instruct you 
to return a verdict in favor of the plaintiff, in the 
sum of $25,000, with interest from August 16, 
1927. 

“And I think you excepted to that, Mr. Myers? 

“Mr. Myers: ‘Yes, if Your Honor please, I 
except to that.’ 

“The Court: ‘Members of the jury, you may 
retire and consider your verdict.’ ” (R. 57.) 

And thereupon the jury retired to consider its verdict 
and thereafter returned a verdict in accordance with 
the Court’s direction in favor of the plaintiff in the sum 
of $25,000 with interest from August 16th, 1927. 
(R. 58.) 
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ASSIGNMENT OF ERRORS. i 

i 

i 

The following are assigned as the errors cortimitted 

by the Court below: I 

! 

1. In granting plaintiff’s motion to exclude all 

evidence introduced by the defendant relating tq any of 
the defenses made under the Application, Parts II, 
attached to the insurance policy. j 

2. In instructing the jury that Parts II of tjhe ap¬ 
plication attached to the policy of insurance when 
delivered to Sidney West was not a part of the ap¬ 
plication for that policy and that therefore the defen¬ 
dant could not, under the Code of Laws of the District 
of Columbia, defend on account of any misstatements 
or misrepresentations made in said Parts II. 

3. In refusing to grant defendant’s motion for a 

directed verdict. 1 

i 

4. In taking the case from the consideration 6f the 
jury on all the evidence and instructing the jury to 
render a verdict for the plaintiff. 

5. In entering judgment for the plaintiff. (RL 42.) 

QUESTION TO BE DECIDED j 


When an insurance policy contract is issued, 
delivered, accepted and first premium paid there¬ 
on can the insured, or those claiming under jhim 
in an action against the insurance company to 
recover the benefits of the contract, be permitted 
to attack part of the contract, namely part of, the 
application attached to and made a part of said 
contract, because said part of the application was 
a copy of representations made to company’s 
medical examiners some ten days previous in 
connection with application for another policy 
in said company, and thereupon allege that the 
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company is barred from any defense based on 
what is contained in said application by reason 
of Section 657 of the Code of Laws for the District 
of Columbia. 


ARGUMENT. 

Recovery by the plaintiff below under the life in¬ 
surance contract in question is predicated upon his 
establishing a binding contract of insurance. Under 
the provisions of the policy, there can be no misunder¬ 
standing as to what constituted the contract. By 
its very terms all the provisions on all the pages thereof, 
including the application for the policy, are made a 
part of the entire contract. And the application, 
Part 1, provided that there was to be no insurance in 
effect and no liabilitv in existence unless and until 
a policy its applied for is issued and delivered to the 
applicant and the first premium thereon actually paid 
during his lifetime. The delivery of said policy con¬ 
tract and the payment of the first premium are admitted. 
We then have the anomalous situation of the plaintiff 
below relying upon a contract of insurance for recovery 
and at the same time attacking that part of said con¬ 
tract upon which the defense of appellant was based. 
The trial court placed such a construction on said 
Section 657 as precluded defendant below from availing 
itself of the defense based upon alleged false answers 
by the applicant West to questions propounded by 
medical representatives of defendant company which 
were material to the risk. It is the respectful insistence 
of the appellant that said ruling of the trial court, to 
which appellant noted an exception, was in error, and 
that the construction placed by said Court upon 
Section 657 of the Code is not warranted under the 
authorities hereinafter cited. 
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Section 657 of the Code of Laws for the District of 
Columbia (Act of March 3, 1901, 31 Stat. 1294, as 
amended by Act of June 30,1902,32 Stat. 534) provides: 

‘'Each life insurance company, benefit oijder and 
association doing a life insurance business in the 
District of Columbia shall deliver with each 
policy issued by it a copy of the applicatidn made 
by the insured so that the wdiole contract may 
appear in said application and policy, in default of 
which no defense shall be allowed to such policy on 
account of anything contained in, or omittqd from, 
such application.” 

Appellant contends that the language of Section 657 
is not susceptible to the construction placed dpon it 
by the Court below. 

It is only fair to state that the Supreme Courj; of the 
United States had not decided the case of Washington 
Fidelity National Insurance Company v. Burton, 287 
U. S. 97, interpreting Section 657 of the Code| of the 
District of Columbia, in May, 1932, when the; Court 
below made the alleged erroneous rulings and djirected 
a verdict for the appellee. The Burton ca$e was 
decided November 7th, 1932. In that case thfe facts 
were that Burton sued in the Municipal Court of 
the District of Columbia to recover the amount of an 
insurance policy issued by the Company in 1^27, on 
the life of her husband who died in 1929. The j policy 
was delivered to the insured and all premium^ paid. 
The policy contained these provisions: 

i 

“This policy constitutes the entire agreement 
between the Company and the Insured and the 
holder and owner hereof. * * * If the Insured j* * * is 
not in sound health on the date hereof * *j * the 
Company may declare this Policy void * * *” 
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The Company did not deliver with the policy or 
otherwise a copy of application therefor and there was 
no evidence that any application had been made. The 
Company offered evidence to show that, at the date of 
the issuance of the policy, the insured was not in sound 
health. The plaintiff objected on the ground that no 
copy of the application was delivered with the policy, 
and the Municipal Court relying on the statute sus¬ 
tained the objection. The Court of Appeals affirmed 
the Municipal Court. The Supreme Court stated 
that the sole question was whether Section 657 was 
rightly construed and in its opinion (Justice Butler) 
stated: 


“The construction generally put upon enact¬ 
ments like the one before us indicates that the 
principal if not the only purpose is that, if there 
be an application, a copy of it shall be attached to 
or otherwise delivered with the policy so that the 
documents showing the entire agreement shall be 
made available to the insured. That serves to 
guard the insured against misunderstanding as to 
his contract and, in case of controversy with the 
company, to protect him against surprise, in¬ 
convenience and danger of injustice liable to arise 
where the policy does not contain the entire agree¬ 
ment and refers for parts of it to applications or 
other papers. That purpose is reflected clearly by 
the clause that, in default of the required delivery 
of a copy of the application, no defense shall be 
allowed to such policy on account of anything, 
‘contained in, or omitted from, such application.’ 
And the barring of such defenses is the only con¬ 
sequence declared to result. 

“Here the policy definitely declares that it con¬ 
stitutes the entire agreement between the parties. 
The defense interposed is based solely on one of 
its provisions and has no relation to the application. 
The section does not require written applications 
to be made or declare that, where one is made but 
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not delivered with the policy, there shall be no 
defense based on the provisions of the pqlicy itself. 
And no reason is suggested in support lof a con¬ 
struction of the section that would prevent defense 
based on a provision of the policy even though a 
similar or the same provision were contained in an 
application. As this policy expressed ihe entire 
agreement defendant, notwithstanding its failure 
to deliver a copy of the application, wafe entitled 
to interpose such defenses as would have been 
open to it if no application had been made. * * * 
It follows that Section 657 furnishes no support for 
the refusal of the trial court to permit defendant 
to show that the insured was not in souikd health 
when the policy was issued. ” ! 

i 

The United States Supreme Court has therefore 
taken the view that, irrespective of Section 657 of the 
District Code, any defense based upon the provisions 
of the policy contract itself can be raised by ihe com¬ 
pany. The Court looked for the expressed terips of the 
contract between the insured and insurer, arjid as to 
whether the proposed defense raised by the insurer 
was based on an alleged violation of the expressed terms 
of said contract. That, it is respectfully submitted to 
this Court, is the crux of the question. 

In the present case we have a contract between the 
parties, the said entire contract consisting, by jits very 
clear and explicit terms, of the “Policy and jthe ap¬ 
plication therefor (a copy of which is attached hereto). ” 
Therefore the defense interposed by the appellant com¬ 
pany that the insured made false representations in his 
application material to the risk assumed by appellant, 
was a defense based upon the policy contract itself, 
and not a defense based upon some instrument putside 
the policy contract. j 

Obviously, the Court below clung to the vipw that 
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the application attached to the policy herein, was not 
originally intended as the application for that policy, 
and, therefore, there w r as no compliance with the 
provisions of Section 657 of the Code. But, as pointed 
out by the Supreme Court in the Burton case, the very 
obvious intention of the statute was to “ guard the 
insured against misunderstanding as to his contract 
and in case of controversy with the company, to protect 
him against surprise, inconvenience and danger of 
injustice liable to arise where the policy does not 
contain the entire agreement/’ Could there be any 
possibility of ‘‘misunderstanding,” “surprise” or “in¬ 
justice' ’ to insured by appellant’s defense herein sought 
to be raised, when the defense was based on the policy 
contract itself? The policy with applications attached, 
was delivered to insured, accepted by him and the first 
premium paid thereon. Was there not then, under the 
very simplest rules of contract law, a binding contract 
between the parties encompassing every clause in the 
policy contract, and a ratification by the parties of every 
step taken to effect such contract? 

A policy contract was applied for by Sidney West 
on February 7th. There was not then any meeting 
of the minds. On February 9th, the appellant com¬ 
pany completed a proposed contract to be offered 
to Sidney West. This proposed contract embodied in 
it the terms and considerations under which it was 
willing to offer Sidney West a contract. A part of this 
proposed contract was application Part I and Parts II. 
Parts II were copies of the representations made to the 
medical examiners of the company some ten days before 
by Sidney West. There was at this stage no meeting 
of the minds. It was merely an offer of an insurance 
contract to Sidney West and by its very terms was not 
in effect or not a contract until it was delivered to 
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Sidney West and the first premium paid thereof during 
his lifetime. On or about February 21st, ‘delivery 
was made to Sidney West and the first premium paid. 
At that point, if ever, there was a meeting of the minds 
and a completed contract. Under the elementary and 
long established rules of contract law, both parties, if 
there was a meeting of the minds, are boundj by the 
express terms of the contract. If Sidney West, or those 
claiming under him, can now be heard to s^y that 
Parts II of the policy contract are to be ignored, then 
there was never any meeting of the minds and never 
any contract. In other words, the appellee’s jconten- 
tion destroys the very contract upon which recovery is 
sought. This Court is being asked to hold th4 policy 
contract a good and binding contract for the purpose of 
permitting recovery under it and at the same time is 
being asked to hold inoperative that part of the con¬ 
tract upon which the insurer can base a defense. 
Such a construction of Section 657 of the Code is 
revolting to a proper sense of justice and contrary to 
the established law of contracts. 

The appellant did not go outside of the contract for 
its defense, so it seems clear that the decision in the 
Burton case settles the question conclusively that* the 
defendant was within its rights in seeking to defend 
on alleged misrepresentations contained in the |Appli¬ 
cation, and that the Court was in error in holding that 
Section 657 of the Code of the District of Columbia 
barred such defense. 

If there was any contract at all this policy su'ed on, 
in its entirety, was the contract, and both parties are 
bound by the provisions thereof. If appellee’s conten¬ 
tion that the application, copy of which was attached 
to the policy, and made a part of the policy contract, 
was not the application for this policy, then cjlearly 


i 
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there was no contract at all and if the contention of 
appellee prevails he destroys the very contract upon 
which he seeks to recover. 

This Court in the case of Mitchell v. The Potomac 
Insurance Company , 16 App. D. C. 241, 28 W. L. R. 
227, 232 (affirmed in 183 U. S. 42) states that: 

“* * * one who accepts a policy, like one who 
accepts a conveyance or executes a mortgage, 
under no circumstances of mistake or imposition, 
must be presumed to have read the instrument 
and agreed to its terms.” 

A similar contention was before the Supreme Court 
of the United States in the Lumber Underwriters of 
New York v. Rife , 237 U. S. 605, 609, where the Court 
said: 


“When a policy of insurance is issued the im¬ 
port of the transaction as every one understands, 
is that the document embodies the contract. 
It is the dominant, as it purports to be the only 
and entire expression of the parties’ intent. * * * 
No rational theory of contract can be made that 
does not hold the assured to know the contents 
of the instrument to which he seeks to hold the 
other party.” 

The precise point was passed upon by the Supreme 
Court of the United States in the case of New York 
Life Insurance Company v. Fletcher , 117 U. S. 525, 534. 
In that case the Court said: 

“The retention of the policy was an approval 
of the application and of its statements. The 
consequences of that approval cannot after his 
death be avoided.” 

In Mutual Life Insurance Company v. Hilton-Green , 
241 U. S. 613, 623, the Court said: 
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“ Moreover, the false representations | accom¬ 
panied and were essential parts of the! policy 
finally accepted. He did not repudiate, and 
therefore adopted and approved, the representa¬ 
tions upon which they were based.” 

1 

This precise point has been tested many times in 
many jurisdictions and we have found no conflict in 
decisions. 

In DeRoy v. New York Life Insurance Co ., 52 Fed. 
(2d) 894, 896, the Court said: j 

“If insured after receiving the policies, j was of 
the opinion that a copy of the answers to the ques¬ 
tions propounded by the second medical examiner 
should be attached to the applications, gocjd faith 
required of him to object to the policies delivered 
on this ground; that is, that the policies <^id not 
contain the entire contract.” 

i 

In Home Life Ins. Co. v. Myers , Eighth Circuit 
Court of Appeals, 112 Fed. 846, 850, the Court &aid: 

i 

i 

“The policies were delivered to the insurqd with 
the statement forming a part of each policy that 
it was executed 'in consideration of the Written 
and printed application for this policy.’ The 
insured accepted them, without objection, as 
issued pursuant to the application for the i same. 
Neither he nor any person claiming under h}m can 
now be heard to repudiate on such trifling grounds 
the application so recognized by him.” 

The Circuit Court of Appeals in the Eighth Circuit 
in the case of Mutual Life Ins. Co. v. Kelly, 114 Fed. 
268, 272, after referring to a provision of the Iow4 Code 
similar to Section 657 of the District of Columbia jCode, 
said: 


i 
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“* * * Kelly and Mulock are clearly estopped 
from contending that the policy was not issued in 
conformity to the application. Kelly accepted 
the policy which contained a statement that it 
was issued in consideration of the application, a 
copy of which was attached to it; in other words, 
that the policy was issued in consideration of the 
very application which is now sought to be re¬ 
pudiated. Whatever variance there was between 
the application and policy must be presumed 
to have been made with Kellv’s full consent and 

V 

approval. Neither he nor any one claiming under 
him can now be heard to repudiate the application 
so acted upon by the company and recognized 
by him.’ 7 

In 32 Corpus Juris, at page 1139, the principle is 
stated in the following language, citing cases: 

“* * * his acceptance of a policy expressly 
reciting that it is issued in consideration of the 
application and with a copy of the application 
attached to or endorsed thereon, estops him from 
denying that he made the application or that it is a 
part of the contract.” 

Attention is also invited to the fact that this precise 
point was before the Supreme Court of Appeals of 
Virginia in the case of Flannagan v. Northwestern 
Mutual Life Insurance Co., 140 S. E. Hep. 353. It 
may be of Interest to note that the defendant in that 
case was the same as in this case. The defendant's 
policies were involved. Two policies were taken out 
about ten days apart on the same medical examination. 
It is of further interest to note that the false answer 
involved a nervous disorder and in that case questions 
of law and fact arose almost precisely like those in 
this case. In the Flannagan case the Court said: 
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“It may be well to consider in limine the claim 
made in plaintiff’s tenth assignment of error which 
is that these two policies, so far as the tnedical 
examination is concerned, and the answers there 
made, stand upon different footings, and that if, 
by any chance, the first should be set aside because 
of misstatements, such defense would not! apply 
to the second, for when it was issued no examina¬ 
tion was had at all. 

“The first policy, as we have seen, is! dated 
December 15, 1924. A week later the insured 
applied for another. It was not deemed necessary 
to make any re-examination. Mr. Jones said that 
his health was still good, and to the policy* when 
issued, was attached a copy of his first examination 
made while the application for it was peinding. 
This attached copy is made a part of the $econd 
policy, and it, with the attachment, was delivered 
to and accepted by Jones. There is no m^rit in 
this assignment.” 

i 

In Clark v. Insurance Company of North America, 
35 L. R. A. 276, 279, the Court said: j 

I 

“The contract of insurance is to be tested by 
the principles applicable to the making of contracts 
in general. The terms of the contract mustJ have 
been agreed upon. This necessarily implies the 
action of two minds, of two contracting parties. 
If it is incomplete in any material particular, or 
the assent of either party is wanting, it is of no 
binding force. 

“Thus, in the case of Mutual L. Ins. (Jo. v. 
Young, 90 U. S. 23 Wall. 85, 107, 23 L. ed. 15^, 154, 
the Supreme Court of the United States, in speaking 
of the contract of insurance wdiere a question 
similar to the one under consideration arose, Isays: 
‘The company assented to the policy, but the 
applicant never did. The mutual assent^ the 
meeting of the minds of both parties, is waiting. 
Without it there is none, and there can be qone.’ 


i 

I 

I 
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* 

Piedmont & A. L. Ins. Co. v. Ewing , 92 U. S. 377, 
381, 23 L. ed. 610, 612.” 


So that the conclusion is inevitable that if the 
appellee’s contention prevails that the application 
attached to the policy was not the correct application, 
then the contract on which he seeks to recover is de¬ 
stroyed for lack of meeting of the minds of the contract¬ 
ing parties. The delivery to and acceptance of the 
policy by Sidney West with applications attached 
thereto estopped him or any one claiming under him 
from questioning or denying the application. He is 
conclusively presumed to have known its contents and 
to have adopted it as his own. 

CONCLUSION. 

It is respectfully submitted that the lower Court 
erred in holding that Section 657 of the Code of the 
District of Columbia prevents the appellee from making 
a defense based upon a violation of the policy contract 
herein and that therefore the judgment of the lower 
Court should be reversed. If this Court should hold 
in No. 5843, the Northwestern Mutual Life Insurance 
Company v. Florence H. West , that the Court below 
was in errPr in not directing a verdict for the appellant, 
then the decision in this case should be in accordance 
with that finding for the reason that the two cases 
were tried together on the same evidence. 

Paul F. Myers, 
Attorney for Appellant. 
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Court of Appeals, district of Columbia 


October Term, 1932. 


No. 5842. 


The Northwestern Mutual Life Insurance 
Company, a Corporation, Appellant, i 


Eugene C. Gott, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

! 

! 

Tills is an appeal from a judgment of the Supreme 
Court of the District of Columbia entered uponj a ver¬ 
dict directed for the appellee in an action to recover 
upon a policy of life insurance. The appellant at¬ 
tempted to defend upon the alleged falsity of answers 
in an “application” for a prior issued and different 
policy of insurance payable to the insured’s wife, Flor- 
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once II. West, copies of the medical part of which 
application the appellant company had attached to the 
policy in suit. The directed verdict resulted from a 
ruling of the lower court based upon a motion to strike 
out evidence relating to the alleged falsity of said 
medical answers because the policy and alleged appli¬ 
cation did not meet the requirements of Section Go7 of 
the Code of Laws for the District of Columbia. 

This case, was consolidated and tried jointly with 
Northwestern Mutual Life Insurance Company v. Flor¬ 
ence H. West, Xo. 5S43, also on appeal to this court. 


STATEMENT OF THE EVIDENCE. 

After the appellee offered, and there was received, 
in evidence the policy of insurance with an applica¬ 
tion attached thereto, with parts numbered one and 
two, ipid certificate GOO, Howard P. Jad:son testified 
(R. p. 4G) for the appellee: That he had been an agent 
for the appellant company for about 14 years and had 
negotiated the policy involved in case Xo. 5843 and 
tins appeal, namely, the one payable to Mrs. Florence 
11. West, and the other to the appellee; that he de¬ 
livered the former to Sidney West, the insured, and 
the latter, the policy now involved, subsequently came 
into the possession of the appellee, Mr. Gott; he iden¬ 
tified the application for the instant policy as signed 
by Sidney West and on cross-examination (R. p. 4G) 
testified that the policy in suit was delivered to wit¬ 
ness by the appellant Company originally with West's 
estate as beneficiary; that he then took it to Mr. West; 
that it was issued payable to Mr. West’s estate merely 
for the purpose of having it issued, and was taken to 
Mr. West and shown to him: that Mr. West declined 


I 

I 
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to buv the insurance on himself for the benefit of the 
business and said he would not go into the matter of 
business or partnership insurance before lje went 
abroad and that if appellee wished to go into|it, “all 
right”; that he would not do so before he went awav; 
that the only thing West did in connection with this 
policy was to agree, if Gott wished to buy it, lie would 
change the beneficiary to Mr. Gott, and would relin¬ 
quish any right that he, West, or his estate mig|it have 
therein; that on the 21st day of February West I signed, 
in the presence of the witness, who had the policiy there 
at the time, a document changing the beneficialrv. 

Witness further testified that he had what! subse¬ 
quently became the Gott policy made out for tjie pur¬ 
pose of selling it either to Mr. West, or Mr. Wgst and 
Mr. Gott, or whoever would ultimately buy it; Jliat he 
took it to Mr. West, who declined to buy it, and de¬ 
clined to go into the question of partnership! insur¬ 
ance; that witness had the policy with him and tjdiowed 
it to West, but did not recall whether he ever actually 
got it; that Mr. West no more than saw the policy; 
that around the 15th or 17th of February witness de¬ 
livered the policy to Mr. Gott; that after West de- 

buy it 




dined to take it, witness got Gott’s consent to 
and had to get West to sign the form transferring 
the ownership to Gott; that after said papejr was 
signed, witness sent the policy back to the lionig office 
of the company and gave Gott a receipt for it, all for 
the purpose of having the change in beneficiary en¬ 
dorsed on it; that when witness received the \policy 
had: from the company, he delivered it to Got\; that 
West did not sign the change of beneficiary document 
when he was first shown the policy, but about li week 
later, on February twenty-first. 


i 

i 
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The only application for the policy of insurance 
involved in this case is the paper dated February 7, 
1927, entitled, “Part 1 of application for insurance to 
the Northwestern Mutual Life Insurance Company of 
Milwaukee, Wisconsin, for $25,000.00, ordinary life 
with short term for eleven months”, inserted follow¬ 
ing page 32 of the record, and the paper dated Febru¬ 
ary 7, 1027, entitled, “Personal Certificate to the 
Northwestern Mutual Life Insurance Company of Mil¬ 
waukee, Wisconsin” (referred to in these proceed¬ 
ings as “Document GOO”), (Pec. p. 32). 

No medical examination was had. No declaration 
or statements in connection with the issuance of the 
policy in suit were made by the insured to the med¬ 
ical examiners. 

It appears from the testimony of Doctors Fisher 
and Harlow, produced as witnesses by appellant, that 
the only papers received by the appellant company in 
relation to the Gott policy (No. 1967733) was the ap¬ 
plication for a $25,000.00 policy, “Ordinary life with 
short term for 11 months”, and the certificate, Docu¬ 
ment GOO, and that when these physicians considered 
the application, the original declarations and state¬ 
ments to medical examiners in parts 2 and 3 attached 
to the former application of West for policy 1966357 
(the Florence H. West policy) for $20,000.00, live 
year, convertible term policy, were attached in the 
office of the appellant company as part of the applica 
tion for the Gott policy, a $25,000.00 ordinary life with 
short term for 11 months (Fee. p. 53). There was no 
special examination on the $25,000.00 policy (Fee. p. 
54). 

So that it appears that no medical examination or 
declarations to medical examiners was had or made 


in connection with the issuance of the Gotti policy. 
The defense on the Gott policy is based on the] alleged, 
falsity of the statements and declarations made by 
West in his application for the Florence It. West 
policy. j 

ARGUMENT. ! 

i 

j 

I. The Application Does Not Answer the Requirements 
of Section 657 and a Defense Based Thereon Was 

i 

Therefore Properly Denied. 


Although five errors are assigned by the appellant, 
.all of said errors may be considered together, and 
when so considered relate to the sole proposition as to 
whether the alleged falsity of the statements; to the 
medical examiners made by West for a prior different 
issued policy as set forth in the papers subsequently 
attached by the company to the policy in suit part 
of the application therefor, under the circumstances 
detailed in the record, can be used for the purpose of 
a defense to the policy in suit as meeting the require¬ 
ments of Section 657 of the Code, D. C. j 

The argument of appellant that inasmuch jas the 
body of the policy provided that the contract em¬ 
braced all the pages of the policy and the application 
therefor, presented a situation where plaintiflj could 
not repudiate the application and recover uppn the 
policy proper is without merit. 

If by the simple statement in the body of the j policy 
proper that the contract included the application there¬ 
for, the insurance company could prevent a repudia¬ 
tion of an application, the meaning of Section 657 
would be nullified. The Company might attach kn ap¬ 
plication for a policy issued to another personL or it 



fail to attach the application altogether, al¬ 
though one in fact was made, and vet, if the construe- 
tion it places upon the terminology in the policy proper 
were adopted, appellant would be allowed its defense, 
if anv. 

Adverting to the federal cases cited by the defen¬ 
dant upon its brief in support of this contention, it 
will be seen that no statute such as the one in ques¬ 
tion teas injected or involved. In all of these case- 
the defense against the charges of fraud in the pro¬ 
curement made by the defendant insurance companies 
was that the agent had not taken down correctlv tin- 
answers of the insured, and it was held that where the 
applications were attached to the policies and were 
accepted and retained by the insured without objec¬ 
tion to the answers as they appeared upon the appli¬ 
cations, the insured and those claiming under him were 
estopped by their conduct from repudiating the ac¬ 
curacy of the answers as transcribed by the agent. 
These holdings involved purely a matter of private 
contract between the parties and hold that where one 
of the parties to a contract has the document embody¬ 
ing the contract in his possession and makes no objec¬ 
tion to the form thereof, lie cannot, when the contract 
is subsequently involved in litigation, insist upon in¬ 


accuracies which should have been known to him or 


could, by the exercise of reasonable diligence, have 
been discovered. 


The distinction to be made here is between an at¬ 


tached paper which is not an application for the pol 

icy to which it is attached , so attached without the 

authoritv of the insured bv the insurer for its con- 
* * 

venience, and an application for the policy to which 
it is attached. 
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The question here involved is not a matter df private 
contract between the parties, but involves jz statute 
which requires, as a prerequisite to a defense based 
upon misrepresentations in the application, certain re¬ 
quirements that must be complied with. Tips statute 
has been characterized by this court in Metropolitan 
Life Ins. Co. v. Burch, 39 App. I). C. 397, 4oj), as em¬ 
bodying * i a rule of public policy”, the courj saying: 

“The purpose of the provision is tha|t the in¬ 
sured shall be furnished with a copy of the appli¬ 
cation, upon the representations in which the va¬ 
lidity of the policy and its binding forci may be 
made to depend. The rule of public policy, de¬ 
fined, applies with equal force to an application 
which renews the oriyiual policy, and amounts to 
a new contract of insurance embracing the terms 
of the original, but dating from the tiipc of the 
renewal. The effect of the new contract, evi¬ 
denced by the terms of the original onej and the 
renewal application, is dependent upon tjie truth¬ 
fulness of the representations made in the renewal 
application.” (Italics ours) 

A party to a contract which violates a rule pf public 
policy cannot, either at the time of the execution of 
the contract or afterwards, waive his right tojset up a 
defense based thereon, nor can such a contract be ren¬ 
dered valid by invoking the doctrine of estoppel. 

i 

Embrey r. Jemison, 131 U. S. 336. I 

Pull maids Palace Car Co. v. Central Transpor¬ 
tation Company, 171 U. S. 138. 

In Advance-Rumely Thresher Co. v. Jacksfn, 77 L. 
Ed. 192, decided by the Supreme Court of the United 
States on December 5, 1932, a statute of North Dakota 
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crave the right to any person purchasing certain agri¬ 
cultural machinerv to rescind the contract of sale with- 

* 


in a reasonable time after delivery for the inspection 
and testing of the same, and upon its not proving satis¬ 
factory for the purpose for which it was purchased. 
The plaintiff, acting under the statute, disaffirmed, 
attempted to rescind his purchase of a threshing ma¬ 
chine and to recover back his promissory notes given 
defendant in payment therefor. The defendant 
pleaded a written order by which the plaintiff waived 
all warranties expressed, implied or statutory, and 
unconditionally promised to pay the price represented 
by the notes. The plaintiff demurred, the trial court 
sustained the demurrer, and the Supreme Court of the 
United States affirmed the decision of the intermediate 


Court of Appeals which had sustained the lower court. 
In doing so it stated that the statute enacted a rule of 
public policy and would prohibit any waiver between 
the parties tending to abrogate this rule. 

This rule of public*, policy is one imposed upon the 
insurance company. The question here involved is not 
ichat the parlies agree upon or should he falien to have 
agreed upon as the contract Ltd ween them , hut a ques¬ 
tion of an exact and literal compliance with a statute 
imposing upon insurance companies a penalty for a 
failure to conform thereto. In other words, we are 
not dealing with what the parties to the contract might 
decide for themselves to be a sufficient compliance with 
the statute, but what the statute itself declares shall be 
essential in order to enable the defendant to interpose 
the defense here presented. If the insured and the 
defendant company had expressly agreed in writing to 
waive the attachment of the application, such solemn 
waiver would not have prevented the beneficiary from 
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resisting defenses made by the defendant baked upon 
the contents of the unattached application. 

That this statute has been interpreted exactly and 
literally by the courts of this jurisdiction is exemplified 
bv the decisions of this Court in the following cases: 


Life Insurance Co. v. Hawkins, 31 App. I). C. 

493. | 

Insurance Company c. Burch, 39 App. 1). C. 397. 

I 

i 

In the Hawkins case, supra, the so-called application 
for the policy was in four parts, A, B, C and £). Part 
A showed the name, residence, occupation, place of 
birth and age of applicant, amount of insurance pre¬ 
mium to be paid and name, age and relationship of 
beneficiary, and that the applicant had no other policy 
of insurance; Part B was the agent’s certificate con¬ 
taining information requested of him; Part j 0 con¬ 
tained printed questions respecting the previous medi¬ 
cal history of the applicant, and Part D contained the 
report of the medical examiner. 

The policy on which the insurance company! sought 
to defend because of allegedly false answers contained 
only Part C of the application, which, nevertheless, was 
the part that contained the answer to the question, the 
falsity of which was made the basis of the defense. 
This court held that Parts B and D did not pioperly 
constitute a part of the application, but that Part A, 
although practically remade in Part C, which was 
attached, since it did not contain a statement j of the 
applicant’s age, material to the issuance of the policy, 
was a proper part of the application, the ohiission 
whereof constituted a violation of Section 657 j of the 
Code, fatal to the defense sought to be interposed. 

If, as is contended by the appellant in this case, the 




in 


annexation of an application and the retention or 
acceptance thereof by the insured bound him to the 
terms thereof, it might have been equally contended 
in the Hawkins case, supra, that, inasmuch as the de¬ 
fense was upon false answers to questions which were 
attached to the policy and which the insured retained, 
that he was estopped from claiming a noncompliance 
with the statute. 

So, in the case of Insurance Compantj r. Burch , su¬ 
pra, it was held that Section 637 of the Code required 
an application for the renewal of a lapsed policy to be 
attached, and the failure to do so precluded a defense 
based upon the alleged falsity of statements therein. 

Washington Fidelity Xat. Ins. Co. r. Winnie Burton , 
77 L. Kd. 73, relied upon by the appellant and quoted 
in c.rtcnsn in its brief, does not bear upon or in any 
wise affect the question here involved. In that case 
the body of the policy itself, without reference to any 
other document attached or otherwise, provided that 
it should not take effect, or that it might be declared 
void, if the insured was not in sound health on the date 
of its issuance. The sole defense raised was that at 
the date of the issue of the policy, the insured was not 
in sound health. It was unnecessarv to go outside of 
the policy body itself for a defense thereto. Xo appli¬ 
cation was involved, no alleged misstatement in anv 
application was germane, and the Supreme Court of 
the United States held that there was no evidence that 
any application indeed had ever been made. As is 
pointed out in the opinion of Mr. Justice Stone, with 
whom Mr. Justice Bramleis concurred, “Xo case was 
presented calling for the application of the statute.” 

In the case at bar the defense is based entirely upon 
allegedly false answers contained in the so-called appli- 
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cation and the body of the policy itself contains no 
representation sought to be used by the defendant. 

In Connecticut Life Ins. Co. v. LucJis, 108 1U. S. 498, 
a case going- up from the District of Columbia, B ap¬ 
plied for life insurance upon his own life and hi answer 
to the question as to the cause of the death pf one of 
his brothers replied that it was because of an|accident, 
whereas in truth it was alleged that the saidl brother 
had committed suicide. A, three months latejr applied 
to the same company for a policy of insurance upon 
B\s life payable to A. The application for tlje second 
policy referred in a number of instances to the appli¬ 
cation for the first policy as a source of additional 
information. In his application, A left unanswered the 
question as to the cause of the death of B’s brother. 
The argument for the defendant insurance company 
was that, inasmuch as it had proved at the tjrial that 
when the examining officer of the company noticed the 
omission of an answer to the question referred to, he 
referred to the former application and there found 
it stated that the cause of death for the brotjhcr was 
“accident” upon which information the policy!payable 
to A was issued; that the officers of the company had 
a right to presume that the information on tliis point 
was truly given in the former application in any case, 

and especially in view of the fact that they were twice 
1 # | 
referred to it for information, and that the reference 

in the second application to the former application for 

information, made that application a part of the second 

one and that a false answer in the first application was 

fatal to the latter. The court answers this contention 

in the following language: 
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“As to the alleged misstatement of the cause 
of the death of a brother of the deceased, it is 
sufficient to observe that there is no allegation on 
this subject in the answers of the plaintiff, and the 
point is taken simply because, in an answer to a 
previous application, that statement was made. 
Such previous answer cannot be incorporated into 
the present policy. The reference to the previous 
application is made for the answer to a different 
inquiry.” 

Appellant cites Flaunayan rs. XortJncesteru Mutual 
Life Ins. Co., 14(j S. E. (Ya.) 353. The applicable Vir¬ 
ginia statute contains absolutely no requirement as to 
the attachment of application. (See Ya. Code 1924, 
Section 4220), and, as is said by Mr. Justice Stone in 
1usuranee Company r. Burton. supra, in reference to 
the statutes of other states: 

“None contain language like that of the pres¬ 
ent statute (section 057) prohibiting any defense 
on the policy ‘on account of anything contained in 
or omitted from* the application, and we have 
been cited to no decision of any court outside of 
the District of Columbia in which that language 
or anv resembling it has been considered.” 


If, as is contended by the defendant, tile retention 
of the policy is a ratification of any irregularities in 
the application or the lack of application, it might 
equally be contended that where the insured receives 
a policy for which an application has been made, but 
to which the insurance company has not attached the 
same, that by retaining the policy, paying premiums 
thereon, and not objecting to tin* lack of an application 
or calling for one, the insured is estopped from taking- 
advantage of a non-compliance with the statute. 


I 


If, for example, the insurance company had {attached 
an application signed by another applicant for a dif¬ 
ferent policy, and the insured had retained tjie same, 
could it be seriously contended that by reason thereof 
he had waived any irregularity in complying with the 
statute and should be stopped from resisting the com¬ 
pany's defense because of misrepresentations.! 

This is practically the instant case. The company 
did not attach a medical application for the Gott policy 
to the Gott policy. The Gott policy involved ajn appli¬ 
cation for a $25,000 “ordinary life with sliojrt term 
for 11 months". On the other hand, it did Attach a 
medical application for the West policy, which was an 
application for a $20,000.00 “live year convertible 
term", whereas the Gott policy itself was issued in 
the principal amount of $25,000.00, and now the com¬ 
pany insists that by reason of the physical annexation 
of this application the insured adopted it. It was the 
company’s duty to attach to the Gott policy aiii appli¬ 
cation for the Gott policy. If unable to do so it could 
not substitute some other application and thereby 
claim a compliance with the statute. 


II. Even if the Lower Court Committed Error! in Di¬ 
recting a Verdict for the Appellee, in View of the 
Circumstances Here Involved, and the Proposition 
Embodied in the Conclusion of Appellant’s! Brief, 
Such Error Does Not Require a Reversal. 

The following statement occurs at the close jof ap¬ 
pellant ’s brief (p. 20): I 


“If this court should hold in Number! 5840, 
Northwestern Mutual Life Insurance Company v. 
Florence II. West, that the court below \k'as in 
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error in not directing a verdict for the appellant, 
then the decision in this case should be in accor¬ 
dance with that finding for the reason that the 
two cases were tried together on the same evi¬ 
dence.” 

The foregoing proposition, to our mind, submits to 
this court the right conversely to affirm the judgment 
in the instant case if it finds that there was no error 
committed by the court in the trial of the case of Flor¬ 
ence II. West vs. the appellant, Xo. 5843. 

The instant case and number 5843 entitled, “North¬ 
western Mutual Life Insurance Company vs. Florence 
II. West,” were consolidated for trial, tried together 
on the same evidence introduced in respect to the de¬ 
fenses, which were identical in both cases, and number 
5843 was submitted to the jury, which found for the 
appellee therein. If the lower court correctly and 
without error submitted Xo. 5843 to the jury, which 
found for the plaintiff upon the same evidence intro¬ 
duced on the same issues by both parties as in the in¬ 
stant case, it is inconceivable that the verdict of the 
jury in the case at bar would have been other than for 
the plaintiff. The issues were the same, the evidence 
the same, the insured the same, the applications and 
the answers thereto identical. 

It is, therefore, respectfully submitted following the 
([noted suggestion of appellant’s brief, that if this 
Court should find in Xumber 5843 that the lower court 
was not in error, and that the verdict for the appellee 
therein was proper, then, irrespective of the question 
of admitting evidence in this case based upon the ap¬ 
plication, the judgment of the lower court herein 
should be affirmed. 

It is said in 4 Corp. Jur. at page 1134, that 


“A judgment may be affirmed on appeal, al¬ 
though it is infected with error, if it is apparent 
that a reversal would prove ineffectual anjd of no 
benefit to the party asking it, as where file court 
can see that the same result would inevitably he 
reached a second time. Thus, where a reversal 
would prove fruitless, the appellate court may 
affirm, notwithstanding errors below in instruc¬ 
tions to the jury, in making rulings on the plead¬ 
ings, or in admitting or excluding evidencd. Also 
where no benefit would result from a reversal, the 
court may affirm the judgment, although there 
was a variance between pleadings and proof 01 
although error permeates the findings or judg¬ 
ment.’’ 

In lienshaic r. Reynolds, 277 S. W. .374 (102}?), tin* 
Supreme Court of Missouri said: 

i 

I 

“We have held that defendant, as a matter of 
right, was entitled to a jury, but, as a necessary 
result of our holding in the last preceding para¬ 
graph, it would be useless to send the case back for 
a jury trial, * * According to his (defendant’s) 
evidence that which was received, that oijily of¬ 
fered but rejected, a jury trial could avajil him 
nothing. Under such circumstances, as w:]s said 
in Ward v. Quinlivin, 65 Mo. 453, it would be 
going through a ‘barren formalitv’ to send the 
cause back for a jury trial.” 


The Supreme Court of Texas in JTY.s7 v. Richdrdsou, 
2<)S S. W. 528 (1627), held that where, upon a Special 
question, a jury had answered that the broker jplain¬ 
tiff had abandoned the contract for a trade of! prop¬ 
erties upon which he sought commissions, that al 
though the court was wrong in its charge respecting 
the procuring cause, it would not reverse since <|t find- 
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iii”: of abandonment would constitute a complete de¬ 
fense to the plaintiff’s claim for commissions. 

The samd court again in Pittsburgh (Hass Co. r. 
Bret:, 298 S. \V. 915, declared: 


“The rule is well settled that, even though an 
error hits been committed by the trial court, a re¬ 
versal will not be had if it conclusively appears 
that the complaining party cannot obtain any ie 
lief bv a second trial.” 


Tn Foil oft r. Sheldon, 144 X. E. SG7 (Sup. Ct. Ind. 
1924), it was said: 


“When it is apparent from the record that a 
right result has been reached and that a new trial 
would necessarily result in a similar decision, the 
court is not justified in reversing the case.” 


If this court should find that the right result has 
been reached in Number 5843, then it must be appar¬ 
ent that if the instant case had been submitted to the 
jury, it would have found for the plaintiff, and that, 
therefore, the result of a second trial of the instant 
case would be futile and ineffective to change the re- 

c? 

suit. 

The judgment of the Court below should be affirmed. 


Leon Tobriner, 

Byron U. Graham, 

Ski.ig C. Brez, 

Walter X. Tobriner, 

Fred’k G. Emiial’, 

A tto rn eys to r A y pel lee. 



